
AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

1
of91

EXHIBIT A



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

2
of91

By and Between

BellSouth Telecommunications, Inc.

And

NewSouth Communications, Corp.
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A("RKEMKNT

THIS AGREEMENT is made by and between BeBSouth Telecommunications, Inc.,
("BeBSouth"), a Georgia corporation, and NewSouth Communications, Corp., ("NewSouth") a

Delaware corporation, and shall be deemed effective as of the date of the hst signature ofboth
Parties ("Effective Date"). This Agreement may refer to either BeBSouth or NewSouth or both

as a "Party" or "Parties."

WITNESSETH

WHEREAS, BeBSouth is an Incumbent Local Exchange Telecommunications Company

(ILEC) authorized to provide telecommunications services in the states ofAlabama, Florida,

Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South Carolina and Tennessee; and

WHEREAS, NewSouth is or seeks to become a Competitive Local Exchange
Telecommunications Company ("CLEC") authorized to provide telecommunications services in

the states of Alabama, Florida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South
Carolina, and Tennessee; and

WHEREAS, the Parties wish to resell BeBSouth's telecommunications services and/or
interconnect their facilities, purchase network elements and other services, and exchange traffic

specificaffy for the purposes of fulfilling their obligations pursuant to sections 251 and 252 of the
Telecominunications Act of 1996 ("the Act").

NOW THEREFORE, in consideration of the mutual agreements contained hefcm,
BeBSouth and NewSouth agree as follows:

Purpose

The Parties agree that the rates, terms and conditions contained within this
Agreement, including aB Attachments, comply and conform with eachParties'bligations

under sections 251 and 252 of the Act. The resale, access and
interconnection obligations contained herein enable NewSouth to provide
competing telephone exchange service to residential and business subscnlmrs
within the territory ofBeBSouth. The Parties agree that NewSouth wiB not be
considered to have offered telecommunications services to the public in any state
within BeBSouth's region until such time as it has ordered services for resale or
interconnection faciTities for the purposes ofproviding business and/or residential
local exchange service to customers.

Term of the Agreement

2.1 The term of this Agreement shall be two years, beginning on the Effective Date
and shall apply to the states ofAlabama, Florida, Georgia, Kentucky, Louisiana,
Mississippi, North Carolina, South Carolina, and Tennessee Ifas of the expiration
of this Agreement, a Subsequent Agreement (as defined in Section 22 below) has
not been executed by the Parties, this Agreement shaB continue on a month-to-

seeee
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month basis while a Subsequent Agreement is being negotiated. TheParties'ights

and obligations with respect to this Agreement aller expiration shall be as set
forth in Section 2.4 below.

2.2 The Parties agree that by no later than one hundred and eighty (180) days prior to
the expiration of this Agreem-nt, they shall commence negotiations with regard to
the terms, conditions and prices of resale and/or local interconnection to be
effective beginning on the expiration date of this Agreement ("Subsequent
Agreement").

2.3 If, within one hundred and thirty-five (135) days of commencing the negotiation
referred to in Section 2.2 above, the Parties are unable to satisfactorily negotiate
new resale and/or local interconnection terms, conditions and prices, either Party
may petition the Commission to establish appropriate local interconnection and/or
resale arrangements pursuant to 47 U.S.C. 252. The Parties agree that, in such
event, they shall encourage the Commission to issue its order regarding the
appropriate local interconnection and/or resale arrangements no later than the
expiration date of this Agreement. The Parties further agree that in the event the
Commission does not issue its order prior to the expiration date of this Agreement,
or if the Parties continue beyond the expiration date of this Agreement to negotiate
the local interconnection and/or resale anangements without Commission
intervention, the terms, conditions and prices ultimately ordered by the
Commission, or negoti'ated by the Parties, will be effective retroactive to the day
following the expiration date of this Agreement.

2.4 Notwithstanding the foregoing, in the event that as of the date ofexpiration of this
Agreement and conversion of this Agreement to a month-to-month term, the
Parties have not entered into a Subsequent Agreement and either no arbitration
proceeding has been filed in accordance with Section 2.3 above, or the Parties
have not mutually agreed (where permissible) to extend the arbitration window for
petitioning the applicable Commission(s) for resolution of those terms upon which
the Parties have not agreed, then either Party may terminate this Agreement upon
sixty (60) days notice to the other Party. In the event that BellSouth temunates .

this Agreement as provided above, BellSouth shall continue to offer services to
NewSouth pursuant to the terms,'conditions and rates set forth in BellSouth's
Statement ofGenerally Available Terms (SGAT) to the extent an SGAT has been
approved by the applicable Commission(s). Ifany state Commission has not
approved a BellSouth SGAT, then upon BellSouth's termination of this Agreement
as provided herein, BellSouth will continue to provide services to NewSouth
pursuant to BellSouth's then current standard interconnection agreement. In the
event that the SGAT or Bellgopth's standard interconnection agreement becomes
effective as between the Parties, the Parties may continue to negotiate a
Subsequent Agreement, and the terms ofsuch Subsequent Agreement sliall be
effective retroactive to the day following expiration of this Agreement.

Ordering Procedures
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NewSouth shall provide BellSouth its Camer Identification Code (CIC), Operating
Company Number (OCN), Group Access Code (GAC) and Access Customer
Name and Address (ACNA) code as applicable prior to placing its first order.

3.2 The Parties agree to adhere to the BellSouth Local Interconnection and Facility
Based Ordering Guide and Resale Ordering Guide, as appropriate for the services
ordered.

3.3 NewSouth shall pay charges for Operational Support Systems (OSS) as set forth in

this Agreement in Attachment I and/or in Attachment 2, 3, 5 and 7 as applicable.

Parity

When NewSouth purchases, pursuant to Attachment I of this Agreement,
telecommunications semriices from BellSouth for the purposes of resale to end
users, BellSouth shall provide said services so that the services are equal in quality,
subject to the same conditions, and provided within the same provisioning time'ntervalsthat BellSouth provides to its affiliates, subsidiaries and end users. To the
extent technically feasible, the quality of a Network Element, as well as the quality
of the access to such Network Element provided by BellSouth to NewSouth shall
be at least equal in quality to that which BellSouth provides to itself. The quality
of the interconnection between the networks ofBellSouth and the network of
NewSouth shall be at a level that is equal to that which BellSouth provides itself, a

subsidiary, an Affiliate, or any other party. The interconnection facilities shall be
designed to meet the same technical criteria and service standards that are used
within BellSouth's network and shall extend to a consideration ofservice quality
as perceived by end users and service quality as perceived by NewSouth

White Pages Listings

BeIISouth shall provide NewSouth and their customers access to white pages
directory listings under the following termsi

5.1 ~List . NewSouth shall provide all new, changed and deleted listings on a timely
basis and BeBSouth or its agent will include NewSouth residential and business
customer listings in the appropriate White Pages (residential and business),or
alphabetical directories. Directory listings will make no distinction between
NewSouth and BellSouth subscnIiers.

5.2 Rates. BellSouth and NewSouth will provide to each other subscriber primary
listing information in the White Pages for a non-recurring charge.

53 Procedures for Submitting NewSouth Subscriber Information are found in
BeIISouth's Ordenng Guide for manually processed listings and in the Local
Exchange Ordering Guide for mechanically submitted listings.
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Notwithstanding any provision(s) to the contrary, NewSouth agrees to provide to
BeHSouth, and BeHSouth agrees to accept, NewSouth's Subscriber Listing
Information (SLI) relating to NewSouth's customers in the geographic area(s)
covered by this Interconnection Agreement. NewSouth authorizes BeHSouth to
release aH such NewSouth SLI provided to BeHSouth by NewSouth to qualifying
third parties via either license agreement or BeHSouth's Directory Publishers
Database Service (DPDS),.General Subscriber Services Tariff Section A38.2, as
the same may be amended Rom time to time. Such CLEC SLI shall be
intemungled with BeHSouth's own customer listings ofany other CLEC that has
authorized a similar release ofSLI. Where necessary, BeHSouth will use good
faith efforts to obtain state commission approval ofany necessary modifications to
Section A38.2 of its tariff to provide for release of third party directory listings,
including modifications regarding listings to be released pursuant to such tariffand
BeHSouth's liabiTity therunder. BeHSouth's obligation pursuant to this Section
shall not arise in any particular state until the commission of such state has
approved modifications to such tariff

5.3.2 No compensation shall be paid to NewSouth for BeHSouth's receipt ofNewSouth
SLI, or for the subsequent release to third pa'rties of such SLI. In addition, to the
extent BeHSouth incurs costs to modify its systems to enable the release of
NewSouth's SLI, or costs on an ongoing basis to administer the release of
NewSouth SLI, NewSouth shaH pay to BeHSouth its proportionate share of the
reasonable costs associated therewith

'.3.3 BeHSouth shall not be liable for the content or accuracy ofany SLI provided by
NewSouth under this Agreement. NewSouth shaH indemnify, hold harmless and
defend BeHSouth fromand against any damages, losses, liabiTities, demands clahns,
suits, judgments, costs and expenses (including but not limited to reasonable
attorneys'ees aud expenses) arising from BeHSouth's tariffobligations or
otherwise and resulting fiom or arising out ofany third party's claim of inaccurate
NewSouth listings or use of the SLI provided pursuant to this Agreement.
BeHSouth shall forward to NewSouth any complaints received by BeHSouth
relating to the accuracy or quality ofNewSouth listings.

53.4 Listings and subsequent updates will be released consistent with BeHSouth system
changes and/or update scheduling requirements.

5.4 Unlisted/Non-Published Subscrt1xas. NewSouth wiH be required to provide to
BeHSouth the names, addresses and telephone numbers ofaH NewSouth customers
that wish to be omitted &om directories.

5.5 Inclusion ofNewSouth Customers in Directo Assistance Database. BeHSouth
will include and maintain NewSouth subscriber listings in BeHSouth's Directory
Assistance databases at no recurring charge and NewSouth shall provide such
Directory Assistance listings at no recurring charge. BellSouth and NewSouth will
formulate appropriate procedures regarding lead-time, timeliness, format and
content of listing information

8 ot 866
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5.6 Listin Information Confidentialit . BellSouth will accord NewSouth's directory
listing information the same level ofconfidentiality that BellSouth accords its own
directory listing information, and BellSouth shall limit access to NewSouth's
customer proprietary confidential directory information to those BelISouth
employees who are involved in the preparation of listings.

~Oti IL' *. Addit ll t g d*gd II'' glt ff dgy
BellSouth at tariffed rates as set forth in the General Subscriber Services Tariff.

5.8 D~l.Bgg tg t g tglldg Vllty*g d t
NewSouth subscribers at no charge or as specified in a separate BAPCO
agreement.

Bona Fide Request/New Business Request Process for Further Unbundling

IfNewSouth is a facilities based provider or a facilities based and resale provider,
this section shall apply. BeBSouth shall, upon request ofNewSouth, provide to
NewSouth access to its network elements at any technically feasible point for the
provision ofNewSouth's telecommunications service where such access is
necessaty and failure to provide access would impair the ability ofNewSouth to
pmvide services that it seeks to'ffer. Any request by NewSouth for access to a
network element, interconnection option, or for the provisioning ofany service or
product that is not already available shall be treated as a Bona Fide Request/New
Business Request, and shall be submitted to BeBSouth pursuant to the Bona Fide
Request/New Business Request process set forth in Attachment 12 of this
Agreement

Court Ordered Requests for Call Detail Records and Other Subscriber
Information

7.1 To the extent technically feasil&le, BellSouth maintains call detail records for
NewSouth end users for limited time periods and can respond to subpoenas and
court ordered requests for this information. BellSouth shall maintain such
information for NewSobth end users for the same length of time it maintains such
information for its own end users.

7.2 NewSouth agrees that BellSouth will respond to subpoenas and court ordered
requests delivered directly to BellSouth for the purpose ofpmviding caB detail
records when the targeted telephone numbers belong to NewSouth end users.
Billing for such requests will be generated by BeBSouth and directed to the law
enforcement agency iriitiating the request.

73 Where BellSouth is providing to NewSouth telecommunications services for resale or
providing to NewSouth tire local switching function, then NewSouth agrees that in
those cases where NewSouth receives subpoenas or cognt ordered requests regarding
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targeted telephone numbers belonging to NewSouth end users„ ifNewSouth does not
have the requested information, NewSouth will advise the law enforcement agency
initiating the request to redirect the subpoena or court ordered request to BeUSoutk
Where the request has been forwarded to BeUSouth, billing for call detail information

wig be generated by BeUSouth and directed to the law enforcement agency initiating

the request.

7.4 In aU other instances, NewSouth will provide NewSouth end user and/or other
customer information that is available to NewSouth in response to subpoenas and
court orders for their own customer records When BeUSouth receives subpoenas or
court ordered requests regarding targeted telephone numbers belonging to NewSouth
end users, BeUSouth will advise the law enforcement agency initiating the request to
redirect the subpoena or court ordered request to NewSoutit.

Liability and Indemnification

8.1 ~BSS thUhht. BIIS th h lith f I N hhhff t t'n
causing or its lack ofaction in preventing, unbiHable or uncollectible NewSouth

revenues.

8.2 ~NS thLhMt . I th ttl tN S th t ft (2)
separate entities as set forth in the preamble to this Agreement, aU such entities
shall be jointly and severally liable for the obligations ofNewSouth under this
Agreement.

8.3 LiabiTi for Acts or Omissions ofThird Parties. Neither BeUSouth nor NewSouth
shall be liable for any act or omission ofanother telecommunications company
providmg a portion of the services provided under this Agreement.

Limitation ofLiabilit

8.4.1 Each Party's liability to the other for any loss, cost, claim, injury or liabiTity or
expense, including reasonable attorney's fees relating to or arising out ofany
negligent act or omission in its performance ofthis Agreement whether in contract
or in tort, shaU be limited to a credit for the actual cost of the services or functions
not performed or improperly performed.

8.4.2 Limitations in "fariffs. A Party may, in its sole discretion, provide in its tariffs and
contracts with its Customer and third parties that relate to any service, product or
function pmvided or contemplated under thiis Agreement, that to the maximum
extent permitted by Applicable Law, such Party shall not be liable to Customer or
third Party for (i) any Loss relating to or arismg out of this Agreement, whether in
contract, tort or otherwise, that exceeds the amount such Party would have
charged that applicable person for the service, pmduct or function that gave rise to
such Loss and (u) Consequential Damages. To the extent that a Party elects not to
place in its tariffs or contracts such limitations of liability, and the other Party
incurs a Loss as a result thereof, such Party shall indemnify and reimburse the

10 thf 866
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other Party for that portion of the Loss that would have been limited had the first

Party included in its tariffs and contracts the limitations of liability that such other

Party included in its own tariffs at the time ofsuch Loss.

Nbither BellSouth nor NewSouth shall be liable for damages to the other'
terminal location, POI or other company's customers'remises resulting firom the
fiunishing ofa service, including, but not limited to, the installation and removal of
equipment or associated wiring, except to the extent caused by a company's
negligence or willful misconduct or by a company's failure to properly ground a
local loop after disconnection.

Except in cases ofgross negligence, willful or intentional misconduct, under no
circumstance shall a Party be responsible or liable for indirect, incidental, or
consequential damages, including, but not limited to, economic loss or lost
business or profits, damages arising fiom the use or performance ofequipment or
software, or the loss ofuse of software or equipment, or accessories attached
thereto, delay, error, or loss ofdata. In connection with this limitation of liabiTity,

each Party recognizes that the other Party may, f'rom time to time, provide advice,
make recommendations, or supply other analyses related to the Services, or
facilities described in this Agreement, and, while each Party shall use diTigent

efforts in this regard, the Parties acknowledge and agree that this limitation of
liability shaB apply to provision of such advice, recommendations, and analyses.

Indemnification for Certain Claims. The Party providing services hereunder, its
affiliates and its parent company, shall be indemnified, defended and held harmless

by the Party receiving services hereunder against any claim, loss or damage arising
f'mm the receiving company's use of the services provided under this Agreement
pertaining to (I) claims for libel, shnder or invasion ofprivacy arising fiom th'e

content of the receiving company's own communications, or (2) any claim, loss or
damage claimed by the customer of the Party receiving services arising I'rom such
company's use or reliance on the providing company's services, actions, duties, or
obligations arising out of this Agreement.

Disclaimer. EXCEPT AS SPECIFICALLY PROVIDED TO THE CONTRARY
IN THIS AGREEMENT, NEITHER PARTY MAKES ANY
REPRESENTATIONS OR WOES TO THE OTHER PARTY
CONCERNING THE SPECIFIC QUALITY OF ANY SERVICES, OR
FACILITIES PROVIDED UNDER THIS AGREEMENT. THE PARTIES
DISCLAIM, WITHOUT LIMITATION, ANY WARRANTY OR GUTE
OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE,
ARISING FROM COURSE OF PERFORMANCE, COURSE OF DEALING, OR
FROM USAGES OF TRADE.

Intellectual Property Rights and Indemnification

No License. No patent, copyright, trademark or other proprietary right is
licensed, granted or otherwise transferred by this Agreement. NewSouth is strictly

11 of 666
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prohibited from any use, including but not limited to in sales, in marketing or
advertising of telecommunications services, of any BellSouth name, service mark
or trademark.

9.2 Ownershi ofIntellectual Pro rt . Any intellectual property which originates
Rom or is developed by a Party shall remain in the exclusive ownership of that
Party. Except for a limited license to use patents or copyrights to the extent
necessary for the Parties to use any facilities or equipment (including software) or
to receive any service solely as provided under this Agreement, no license in

patent, copyright, trademark or trade secret, or other proprietary or intellectual
property right now or herea fier owned, controlled or licensable by a Party, is

granted to the other Party or shall be implied or arise by estoppel. It is the
responsibility of each Party to ensure at no additional cost to the other Party that it

has obtained any necessary hcenses in relation to intellectual property of third
Parties used in its network that may be required to enable the other Party to use
any facilities or equipment (including software), to receive any service, or to
perform its respective obligations under this Agreement.

9.3 Indemnification. The Party providing a service pursuant to this Agreement will
defend the Party receiving such service or data provided as a result of such service
against claims of infiingement arising solely from the use by the receiving Party of
such service and will indemnify the receiving Party for any damages awarded based
s'olely on such claims in accordance with Section 8 of this Agreement.

9.4 Claim of Infi in ement. In the event that use ofany facilities or equipment
(including software), becomes, or in reasonable judgment of the Party who owns
the affected network is likely to become, the subject ofa claim, action, suit, or
proceeding based on inteHectual property infiingement, then said Party shall
promptly and at its sole expense, but subject to the limitations of liability set forth
below:

9.4.1 modify or replace the applicable facilities or equipment (including soltware) while
maintaining form and function, or

9.42 obtain a hcense sufficient to allow such use to continue.

9 4.3 In the event 9.4.1 or 9.4.2 are commercially unreasonable, then said Party may,
terminate, upon reasonable notice, this contract with respect to use of, or services
provided through use of, the affected faciTities or equipment (including solhvare) „

but solely to the extent required to avoid the hdringement claim.

95 Ex tion to Obli ations. Neither Party's obligations under this Section shall apply
to the extent the infiingement is caused by: (i) modification of the facilities or
equipment (including software) by the indemnitee; (u) use by the indemnitee of the
faciTities or equipment (including software) in combination with equipment or
facilities (including sofiware) not provided or authorized by the indemnitor
provided the facilities or equipment (including software) would not be infiinging if

12 ot 866
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used alone; (iii) conformance to specifications of the indemnitee which would
necessarily result in infringement; or (iv) continued use by the indemnitee of the
affected facilities or equipment (including software) after being placed on notice to
discontiiiue use as set forth herein.

96 ~EI RdThf g gill fit thPhi ' d
remedies and obligations with respect to a third party claim of intellectual property
irdringement arising out of the conduct ofbusiness under this Agreement

10. Proprietary and Confidential Information

10.1 Pro rieta and Confidential Information: It may be necessary for BellSouth and
NewSouth, each as the "Discloser," to provide to the other party, as "Recipient,"
certain proprietary and confidential information(including trade secret information)
including but not limited to technical, financial, marketing, staffing and business
plans and information, strategic information, proposals, request for proposals,
specifications, drawings, prices, costs, procedures, processes, business systems,
software programs, techniques, customer account data, call detail records and bke
information (collectively the Discloser's "Information"). All Information shall be
provided to Recipient in written or other tangible or electronic form, clearly
marked with a confidential and, proprietary notice . Information oraHy or
visually provided to Recipient must be designated by Discloser as confidential and
proprietary at the time of such disclosure and must be reduced to writing marked
with a confidential and propnetary notice and provided to Recipient within thirty
(30) calendar days after such oral or visual disclosure.

10.2 Use and Protection ofInformation. Recipient shall use the Information solely for
the purpose(s) ofperforming this Agreement, and Recipient shall protect
Information fi'om any use, distribution or disclosure except as permitted hereunder.
Recipient wiH use the same standard ofcare to protect Information as Recipient
uses to protect its own similar confidential and proprietary information, but not
less than a reasonable standard ofcare. Recipient may disclose Information solely
to the Authorized Representatives of the Recipient who (a) have a substantive
need to know such Information in connection with performance of the Agreement;
(b) have been advised of the confidential and proprietary nature of the Information;
and (c) have personally agreed in writing to protect from unauthorized disclo~
all confidential and proprietary information, ofwhatever source, to which they
have access in the course of their employment. "Authorized Representatives" are
the officers, directors and employees ofRecipient and its Affifiates, as well as
Recipient's and its Alfiliates'onsultants, contractors, counsel and agents. "
Affiliates" means any company that is owned in whole or in part, now or in the
future, directly or indirectly tluough a subsidiary, by a party hereto.

10.3 Ownershi Co &. Return of Information. Information remains at all times
the property ofDiscloser. Recipient may make tangible or electronic copies,
notes, summaries or extracts of Information only as necessary for use as
authorized herein. All such tangible or electronic copies, notes, summaries or

ra af 866
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extracts must be marked with the same confidential and proprietary notice as
appears on the original. Upon Discloser's request, all or any requested portion of
the Information (including, but not limited to, tangible and electronic copies, notes,
summaries or extracts ofany information) will be promptly returned to Discloser
or destroyed, and Recipient will provide Discloser with written certification stating
that such Information has been returned or destroyed.

IOE4

10.5

~Eti . o I 'f t d* t Id:f) y f t
publicly disclosed by Discloser; (b) any information Discloser in writing authorizes
Recipient to disclose without restriction; (c) any information already hwfully
known to Recipient at the time it is disclosed by the Discloser, without an
obligation to keep confidential; or (d) any information Recipient lawfully obtains
fiom any source other than Discloser, provided that such source lawfuBy disclosed
and/or independently developed such information If Recipient is required to
provide Information to any court or government agency pursuant to written court
order, subpoena, regulation or process of law, Recipient must first provided
Discloser with prompt written notice ofsuch requirement and cooperate with
Discloser to appropriately protect against or linut the scope of such disclosure To
the fullest extent penuitted by law, Recipient will continue to protect as
confidential and proprietary all Information disclosed in response to a written court
,order, subpoena, regulation or process of law.
Egithl Rhf.R Iyl t h l&g d g tht yh h
threatened breach of this Agreement is fikely to cause Discloser irreparable harm
for which money damages may not be an appropriate or sufficient remedy.
Recipient therefore agrees that Discloser or its Affiliates, as the case may be, are
entitled to receive injunctive or other equitable relief to remedy or prevent any
breach or threatened breach of this Agreement. Such remedy is not the exclusive
remedy for any breach or threatened breach of this Agreement, but is in addition to
all other rights and.remedies available at law or in equity.

10.6 Survival ofConfidentiali Obli ations. The parties'ights and obhgations under
this Section 10 shall survive and continue in effect until two (2) years after the
expiration or termination date of this Agreement with regard to all Information
exchanged during the term of this Agreement. Thereafter, the parties'ights and
obligations hereunder survive and continue in effect with respect to any
Information that is a trade secret under applicable Iaw.

14 of 866



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

14
of91

Assignments

General Terms and Conditions — Part B
Page I l

Any assignment by either Party to any non-affiliated entity of any right, obligation
or duty, or ofany other interest hereunder, in whole or in part, without the prior
written consent of the other Party shall be void, and such consent shall not be
unreasonably withheld. A Party may assign this Agreement or any right,
obligation, duty or other interest hereunder to an AfBiate company of the Party
without the consent of the other Party. All obligations and duties of any Party
under this Agreement shaU be binding on aU successors in interest and assigns of
such Party. No assignment or delegation hereof shall relieve the assignor of its
obligations under this Agreement in the event that the assignee fails to perform
such obligations.

Resolution of Disputes

Except as otherwise stated in this Agreement, the Parties agree that if any dispute
arises as to the interpretation ofany provision of this Agreement or as to the
proper implementation of this Agreement, either Party may petition the
Commission for a resolution of the dispute. However, each Party reserves any
nghts it may have to seek judicial review ofany ruling made by the Commission
concerning this Agreement.

Taxes

Definition. For purposes of this Section, the terms "taxes" and "fees*'hall include
but not limited to federal, state or local sales, use, excise, gross receipts or other
taxes or tax-like fees ofwhatever nature and however designated (including tariff
surcharges and any fees, charges or other payments, contractual or otherwise, for
the use ofpublic streets or rights ofway, whether designated as Iranchise fees or
otherwise) imposed, or sought to be imposed, on or with fespect to the services
furnished hereunder or measured by the charges or payments therefore, excluding
any taxes levied on income.

Taxes and Fees I used Directl On Either Providin P or Purchasin P

Taxes and fees imposed on the providing Party, which are not permitted or
required to be passed on by the providing Party to its customer, shaU be borne and
paid by the providing Party.

Taxes and fees imposed on the purchasing Party, which are not required to be
collected and/or remitted by the providing Party, shall be borne and paid by the
purchasing Party.

Taxes and Fees Im osed on Purchasin Part But Collected And Remitted B
~Pdh PM

is of 866
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Taxes and fees imposed on the purchasing Party shall be borne by the purchasing
Party, even if the obligation to collect and/or remit such taxes or fees is placed on
the providing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.
Notwithstanding the foregoing, the purchasing Party shall remain liable for any
such taxes and fees regardless ofwhether they are actually billed by the providing
Party at the time that the respective service is billed.

If the purchasing Party determines that in its opinion any such'axes or fees are not
payable, the providing Party shaU not bill such taxes or fees to the purchasing Party
if the purchasing Party provides written certification, reasonably satisfactory to the
providing Party, stating that it is exempt or otherwise not subject to the tax or fee,
setting forth the basis therefor, and satisfying any other requirements under
applicable law. Ifany authority seeks to collect any such tax or fee that the
purchasing Party has determined and certified not to be payable, or any such tax or
fee that was not billed by the providing Party, the purchasing Party may contest the
same in good faith, at its own expense. In any such contest, the purchasing Party
shaB promptly furnish the providing Party with copies ofaH filiings in any
proceeding, protest, or legal challenge, aB rulings issued in connection therewith,
and aB correspondence between the purchasing Party and the taxing authority.

In the event that aB or any portion ofan atnount sought to be collected must be
paid in order to contest the imposition ofany such tax or fee, or to avoid the
existence ofa lien on the assets 'of the providing Party during the pendency ofsuch
contest, the purchasing Party shall be responsible for such payment and shaH be
entitled to the benefit ofany refund or recovery.

If it is ultimately determined that any additional amount of such a tax or fee is due
to the imposing authority, the purchasing Party shaB pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect,
indemnify and hold harmless (and defend at the purchasing Party's expense) the
providing Party fiom and against any such tax or fee, interest orpenalties thereon,
or other charges or payable expenses (including reasonable attorney fees) with
respect thereto, which are incurred by the providing Party in connection with any
claim for or contest ofany such tax or fee.

Each Party shall notify the other Party in writing ofany assessment, proposed
assessment or other claim for any additional amount of such a tax or fee by a
taxing authority; such notice to be provided, ifpossfiile, at least ten (10) days prior
to the date by which a response, protest or other appeal must be filed, but in no
event later than thirty (30) days after receipt of such assessment, proposed
assessment or claim

i6 of 666
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Taxes'and Fees Im sed on Providin Part But Passed On To Purchasin Pa

Taxes and fees imposed on the providing Party, which are permitted or required to
be passed on by the providing Party to its customer, shall be home by the
purchasing Party.

To the extent permitted by applicable law, any such taxes and/or fees shall be
shown as separate items on applicable billing documents between the Parties.
Notwithstanding the foregoing, the purchasing Party shall remain liable for any
such taxes and fees regardless ofwhether they are actually billed by the providing
Party at the time that the respective service is billed.

If the purchasing Party disagrees with the providing Party's determination as to the
application or basis for any such tax or fee, the Parties shall consult with respect to
the imposition and billing ofsuch tax or fee. Notwithstanding the foregoing, the
providing Party shall retain ultimate responsibTiity for determining whether and to
what extent any such taxes or fees are applicable, and the purcliasing Party shall
abide by such determination and pay such taxes or fees to the providing Party.
The providing Party shall further retain ultimate responsibiTity for determining
whether and how to contest the imposition ofsuch taxes and fees; provided,
however, that any such contest undertaken at the request of the purchasing Party
shaB be at the purchasing Party's expense.

In the event that aB or any portion ofan amount sought to be collected must be
paid in order to contest the imposition of any such tax or fee, or to avoid the
existence of a lien on the assets of the providing Party during the pendency ofsuch
contest, the purchasing Party shall be responsible for such payment and shall be
entitled to the benefit ofany refund or recovery.

If it is ultimately determined that any additional amount ofsuch a tax or fee is due
to the imposing authority, the purchasing Party shaB pay such additional amount,
including any interest and penalties thereon.

Notwithstanding any provision to the contrary, the purchasing Party shall protect
indemnify and hold harmless (and defend at the purchasing Party's expense) the
providing Party Irom and against any such tax or fee, interest or penalties thereon,
or other reasonable charges or payable experts (including reasonable attorney
fees) with respect thereto, which are incurred by the providing Party in connection
with any claim for or contest ofany such tax or fee.

Each Party shall notify the other Party in writing ofany assessment, proposed
assessment or other claim for any additional amount of such a tax or fee by a
taxing authority; such notice to be provided, if possiible, at least ten (10) days prior
to the date by which a response, protest or other appeal must be filed, but in no
event later than thirty (30) days after receipt of such assessment, proposed
assessment or claim

rr of 866
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~Mt dC 4 I y t t f t * f by F tj'.th Ãh PRIV
shaU cooperate fully by providing records, testimony and such additional
information or assistance as may reasonably be necessary to pursue the contest.
Further, the other Party shall be reimbursed for any reasonable and necessary out-
of-pocket copying and travel expenses incurred in assisting in such contest.

Force Majeure

In the event performance ofthis Agreement, or any obligation hereunder, is either
directly or indirectly prevented, restricted, or interfered with by reason of fire,
flood, earthquake or like acts ofGod, wars, revolution, civil commotion,
explosion, acts ofpublic enemy, embargo, acts of the government in its sovereign
capacity, labor difficulties, including without limitation, strikes, slowdowns,
picketing, or boycotts, unavailability ofequipment f'rom vendor, changes requested
by Customer, or any other circumstances beyond the reasonable control and
without the fault or negligence of the Party affected, the Party affected, upon
giving prompt notice to the other Party, shall be excused ffom such performance
on a day-to-day basis to the extent ofsuch prevention, restriction, or interference
(and the other Party shall likewise be excused from performance of its obligations
on a day-to-day basis until the delay, restriction or interference has ceased);
provided however, that the Party so affected shall use diTigent efforts to avoid or
remove such causes ofnon-performance and both Parties shall proceed whenever
such causes are removed or cease.

Network Maintenance and Management

The Parties shall work cooperatively to implement this Agreement The Parties
shall exchange appropriate information (e.g., maintenance contact numbers,
network information, information required to comply with law enforcement and
other security agencies of the Government, etc.) as reasonably required to
implement and perform this Agreement.

Each Party hereto shall design, maintain and operate their respective networks as
necessary to ensure that the other Party hereto receives service quality which is
consistent with generally accepted industry standards at least at parity with the
network service quality given to itself, its Affiliates, its End Users or any other
Telecominunications Camer.

Neither Party shall use any service or facility pmvided under this Agreement in a
manner that impairs the quality of service to other TelecommunicationsCarriers'r

to either Party's End Users. Each Party will provide the other Party notice of
any such impairment at the earliest practicable time.

BellSouth agrees to provide NewSouth prior notice consistent with applicable
FCC rules and the Act ofchanges in the information necessary for the transmission

180i866
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and routing of services using BellSouth's facilities or networks, as well as other
changes that affect the interoperability of those respective facilities and networks
This Agreement is not intended to limit BeHSouth's abiTity to upgrade its network
through the incorporation ofnew equipment, new sofiware or otherwise so long as
such upgrades are not inconsistent with Be!ISouth's obligations to NewSouth
under the terms of this Agreement.

Modification ofAgreement

BeHSouth shall make available, pursuant to 47 USC tj 252(i), and the FCC rules and
regulations and Court Orders regarding such avafiabiTity, to NewSouth any
interconnection, service, or network element provided under any other agreement IHed

and approved pursuant to 47 USC 5 252 (e).

IfNewSouth changes its name or makes changes to its company structure or identity
due to a merger, acquisition, transfer or any other reason, it is the responsibility of
NewSouth to notify BeHSouth of said change and request that an amendment to this
Agreement, ifnecessary, be executed to reflect said change.

No modification, amendment, supplement to, or waiver of the Agreement or any of its

provisions shaH be effective and binding upon the Parties unless it is made in writing
and duly signed by the Parties.

Execution ofthis Agreement by either Party does not confirm.or infer that the
executing Party agrees with any decision(s) issued pursuant to the Telecommunications
Act of 1996 and the consequences ofthose decisions on specific language in this
Agreemmt. Neither Party waives its rights to appeal oro~ challenge any such
decision(s) and each Party reserves all ofits rights to pursue any and all legal and/or
equitable remedies, including appeals ofany such decision(s).

In the event that any effective legislative, regulatory, judicial or other legal action
materiafiy affects any material terms ofthis Agreement, or the ability ofNewSouth or
Befigouth to perform any material terms ofthis Agreement, NewSouth or BeHSouth

may„on thirty (30) days'ritten notice require that such terms be renegotiated, and the
.Parties shall renegotiate in good ffdth such mutually acceptable new terms as may be
required In the event that such new terms are not renegotiated within ninety (90) days
after such notice, the Dispute shall be referred to the Dispute Resolution procedure set
forth m Section 12

Ifany pmvision of this~t, or the application ofsuch pmvision to either Party
or circumstance, shaH be held invalid, the remainder ofthe Agreement, or the
application ofauy such provision to the Parties or circtunstances other than those to
which it is held invalid, shaH not be effective thereby, pmvided that the Parties shall
attempt to reformulate such invafid provision to tpve effect to such portions thereofas

maybe valid without defeating the intent ofsuch provision.

Waivers

19 af 866
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A flulure or delay ofeither Party to enforce any ofthe provisions hereof, to exercise
any option which is herein provided, or to require performance ofany ofthe provisions
hereofshall in no way be construed to be a waiver ofsuch pmvisions or options, and
each Party, notwithstanding such failure, shall have the right thereafler to insist upon
the speciflc performance of any and all of the provisions of this Agreement.

18. Governing Law

This Agreement shall be governed by, and construed and enforced in accordance
with, the laws of the State ofGeorgia, without regard to its conflict of laws
principles.

19 Arm's Length Negotiations

This Agreement was executed after arm's length negotiations between the
undersigned Parties and reflects the conclusion of the undersigned that this
Agreement is in the best interests ofall Parties.

20. Notices

20.1 Every notice, consent, approval, or other communications required or
contemplated by this Agreement shall be in writing and shaB be delivered in person
or given by postage prepaid mail, address to:

BellSouth Telecommunications, Inc.

CLEC Account Team
9 Floor
600 North 19'" Street
Birmingham, Alabama 35203

General Attorney - COU
Suite 4300
675 W. Peachtree St.
Atlanta, GA 30375
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NewSouth Communications, Corp.

Senior Vice President
ofNetwork Planning & Provisioning
NewSouth Center
Two N Main Street .

GreenviBe, SC 2960 I

Vice President of Regulatory Affairs
NewSouth Center
Two N. Main Street
Greenville, SC 29601

or at such other address as the intended recipient previously shall have designated
by written notice to the other Party.

20.2 Where specifically required, notices shall be by certified or registered maiL Unless
otherwise provided in this Agreement, notice by mail shall be effective on the date
it is officiaBy recorded as delivered by return receipt or equivalent, and in the
absence ofsuch recoi'd ofdelivery, it shall be presumed to have been delivered tlie
filth day, or next business day after the fifth day, aRer it was deposited in the mails.

20.3 BeBSouth shaB provide NewSouth notice via Internet posting ofprice changes and
ofchanges to the terms and conditions of services available for resale.

2I Rule of Construction

No rule ofconstruction requiring interpretation against the drafting Party hereof
shaB apply m the interpretation of this Agreement.

Headings ofNo Force or Effect

The headings ofArticles and Sections of this Agreement are for convenience of
reference only, and shaH in no way define, modify or restrict the meaning or
interpretation of the terms or provisions of this Agreement.

23. Multiple Counterparts

This Agreement may be executed multiple counterparts, each ofwhich shall be
deemed an original, but aB ofwhich shall together constitute but one and the same
document.

24 Implementation of Agreement

21 of ass
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IfNewSouth is a facilities based provider or a facilities based and resale provider,
this section shall apply. Within 60 days of the execution of this Agreement, the
Parties will adopt a schedule for the implementation of the Agreement. The
schedule shall state with specificity time fiames for submission of including but not
limited to, network design, interconnection points, collocation arrangement
requests, pre-sales testing and fuu operational time &ames for the business and
residential markets. An implementation template to be used for the
implementation schedule is contained in Attachment 10 of this Agreement.

25 Filing of Agreement

25.1 Provided that NewSouth is certified as a CLEC in all applicable states, upon
execution of this Agreement it shall be filed with the appropriate state regulatory
agency pursuant to the requirements ofSection 252 of the Act If the regulatory
agency imposes. any filing or public interest notice fees regarding the filing or
approval of the Agreement, NewSouth shall be responsible for publishing the
required notice and the publication and/or notice costs shall be borne by
New South.

25.2 For electronic filing purposes in the State ofLouisiana, the CLEC Louisiana
Certification Number is required and must be provided by NewSouth prior to
execution of the Agreement. The CLEC Louisiana Certification Number for
NewSouth is TSP00231.

26. Chan es In Subscriber Carrier Selection

26.1 Both Parties hereto shall apply all of the principles set forth in 47 C.F.R. ti 64.1100
to the process for End User selection of a primary Local Exchange Carrier.
BellSouth shallnot require a disconnect order fiom an NewSouth Customer or
another LEC in order to process an NewSouth order for Resale Service for an
NewSouth End User Until the FCC or the Commission adopts final rules a'nd

procedures regarding a Customer's selection ofa primary'ocal Exchange Carrier,
unless already done so, NewSouth shaB deliver 'to BeIISouth a Blanket
Representation ofAuthorization that applies to all orders submitted by NewSouth
under this Agreement that require aprimary Local Exchange Carrier change. Both
Parties hereto shall retain on file all applicable documentation ofauthorization,
including letters ofauthorization, relating to their End User's selection as its
primary Local Exchange Carrier, which documentation shall be avai1abie for
inspection by the other Party hereto upon reasonable request during normal
business hours.

26.2 Ifan End User denies authorizing a change in his or her primary Local Exchange
Carrier selection to a different local exchange carrier ('unauthorized Switching"),
the Party receiving the End User complaint shall switch or caused to be switched
that End User back to his preferred carrier in accordance with Applicable Law.
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Additional Fair Coin I!tition Re uirements

27.1 In the event that either Party transfers facilities or other assets to an Affihate which
are necessary to comply with its obligations under this Agreement, the obligations
hereunder shaB survive and transfer to such AIHiate.

27.2 BellSouth shall allow local exchange customers ofNewSouth to select BellSouth
for the provision of intraLATA toll services on a nondiscriminatory basis;
provided, however, that prior to establishment ofBellSouth as the intraLATA toU

earner for NewSouth local exchange customers, the Parties shall negotiate a billing
and collections agreement on commercially reasonable terms vvhereby NewSouth
shall bill the customer on BellSouth's behalf and shall collect Rom the customer
and remit to BellSouth intraLATA toll revenues. NewSouth agrees to bill its
customers on BellSouth's behalf for both presubscrtleed and "dial around"
intraLATA toU traffic. The Parties shall exchange customer record data on a
timely basis as necessary to bill such customers for intraLATA toll usage.

27.3 BellSouth shall not use information derived Rom providing services or facilities to
NewSouth to create a lead or other information base for a "winback" sales
program

28. Operational Support Systems (OSS) Rates

Local Exchange Navigation System
Electronic Data Interchange
Telecommunications Access Gateway

LENS
EDI
TAG
RoboTAG
or such other mechanical systems BellSouth may support for LSRs

BellSouth has developed and made available the following mechanized systems by
which NewSouth may submit LSRs electronically.

LSRs submitted by means ofone of these interactive interfaces will incur an OSS
electronic ordering charge as specified in the Table below An individual LSR will
be identified for billing purposes by its Purchase Order Number (PON). LSRs
submitted by means other than one of these interactive interfaces (mail, fax,
courier, etc.) will incur a manual order charge as specified in the table below:
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Note: In addition to the OSS charges, applicable discounted service order and
related discounted charges apply per the tariff.

28.1 DeniaVRestoral OSS Charge

In the event NewSouth provides a list ofcustomers to be denied and restored,
rather than an LSR, each location on the list will require a separate PON and,
therefore will be billed as one LSR per location.

28.2 Cancellation OSS Charge

NewSouth will incur an OSS charge for an accepted LSR that is later canceled by
NewSouth.

Note: Supplements or clarifications to a previously billed LSR will not incur
another OSS charge.

283 Threshold Billing Plan (Resale and Number PortabiTity only)

The Parties agree that NewSouth will incur the mechanized rate for all LSRs, both
mechanized and manual, if the percentage ofmechanized LSRs to total LSRs
meets or exceeds the threshold percentages shown below:

Year
2000
2001

Ratio: Mechanized/fotal LSRs
80%
90%

The threshold plan will be discontinued in 2002.

BellSouth will track the total LSR volume for each CLEC for each quarter. At the
end of that time period, a Percent Electronic LSR cakulation will be made for that
quarter based on the LSR data hacked in the LCSC If this percentage exceeds
the threshold volume, all of that CLECs future manual LSRs will be billed at the
mechanized LSR rate. To allow time for obtaining and analyzing the data and
updating the biHing system, this billing change wiII take place on the first day of the
second month following the end of the quarter (e g. May I for IQ, Aug I for 2Q,
etc.). There wi11 be no adjustments to the amount billed for previously biBed
LSRs.

28.4 Network Elements and Other Services Manual Additives

The Commissions in some states have ordered per-element manual additive non-
recurring charges (NRC) for Network Eksnents and Other Services onlered by means
other than one ofthe interactive interfaces. These ordered Network Elements and
Other Services manual additive NRCs will apply in these states, rather than the charge
per LSR The per-element charges are listed on the Rate Tabes in Attachment 2 of
this agreement

24 af ass
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29. Entire Agreement

This Agreement and its Attachments, incorporated herein by this reference, sets
forth the entire understanding and supersedes prior Agreements between the
Parties relating to the subject matter contained herein and merges aH prior
discussions between them, and neither Party shall be bound by any definition,
condition, provision, representation, warranty, covenant or promise other than as
expressly stated in this Agreement or as is contemporaneously or subsequently set
forth in writing and executed by a duly authorized officer or representative of the
Party to be bound thereby.

This Agreement may include attachments with provisions for the following
services:

Network Elements and Other Services
Local Interconnection
Resale
Collocation

The following services are included as options for purchase by NewSouth.
NewSouth shaH elect said services by written request to its Account Manager
if applicable
Optional Daily Usage File (ODUF)
Enhanced Optional Daily Usage File (EODUF)
Access Daily Usage File (ADUF)
Line Information Database (LIDB) Storage
Centralized Message Distrilnttion Service (CMDS)
CaHing Name (CNAM)
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IN WITNESS WHEREOF„ the Parties have executed this Agreement the day and year above first

written.

BellSouth Telecommunications, Inc NewSouth Communications, Corp.

Signature

Gre Follensbee
Name

Senior Director
Title

Signature

Jake E. Jennin s
Name

Vice President of Re ulato Affairs
Title

Date Date
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Definitions

Affiliate is defined as a person that (directly or indirectly) owns or controls, is owned or
controlled by, or is under common ownership or control with, another person. For purposes of
this paragraph, the term "own" means to ow'n an equity interest (or equivalent thereof) of more
than 10 percent.

Centralized Message Distribution System is the Telcordia (formerly BellCore) administered
national system, based in Kansas City, Missouri, used to exchange Exchange Message Interlace
(EMI) formatted data among host companies.

Commission is defined as the appropriate regulatory agency in each ofBellSouth's nine state
region, Alabama, Horida, Georgia, Kentucky, Louisiana, Mississippi, North Carolina, South
Carolina, and Tennessee.

Daily Usage File is the compilation ofmessages or copies ofmessages in standard Exchange
Message Interface (EMI) format exchanged from BellSouth to a CLEC.

Exchange Message Interface is the nationally administered standard format for the exchange of
data among the Exchange Carriers within the telecommunications industry.

Information Service means the offering ofa capabiTity for generating, acquiring, storing,
transforming, processing, retrieving, utiTizing, or making avaihble information via
telecommunications, and includes electroiuc publishing, but does not include any use ofany such
capability for the management, control, or operation ofa telecommunications system or the
management ofa telecommunications service.

Intercompany Settlements (ICS) is the revenue associated with charges billed by a company
other than the company in whose service area such charges were incurred. ICS on a national level
includes third number and credit card calls and is administered by Telcordia (formerly BellCore)'s
Calling Card and Third Number Settlement System (CATS) Included is traffic that originates in
one Regional Bell Operatmg Company's (RBOC) territory and bills in another RBOC's territory.

Intermediary function is defined as the delivery of traffic &om NewSouth; a CLEC other than
NewSouth or another telecommunications carrier through the network ofBeBSouth or NewSouth
to an end user ofNewSouth,-a CLEC other than NewSouth or another telecommunications
camer.

Local Interconnection is defined as I) the defivery of local traffic to be temunated on each
Party's local network so that end users ofeither Party have the abfiity to reach end users of the
other Party without the use ofany access code or substantial delay in the processing of the call; 2)
the LEC network features, functions, and capabiTities set forth in this Agreement; and 3) Service
Provider Number PortabiTity sometimes referred to as temporary telephone number pottabiTity to
be implemented pursuant to the terms ofthis Agreement.

Local Traffic is defined in Attachment 3.

27 at 866
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Message Distribution is routing determination and subsequent delivery of message data fiom
one company to another. Also included is the interface function with CMDS, where appropriate.

Multiple Exchange Carrier Access Billing ("MECAB") means the document prepared by the
Billing Cominit tee of the Ordering and Bifiiiig Forum ("OBF:), which functions under the auspices
of the Camer Liaison Committee of the AUiance for Telecommunications Industry Solutions
("ATIS") and by Telcordia (formerly BeUCore) as Special Report SR-BDS-000983, Containing
the recommended guidelines for the bi11ing ofExchange Service access provided by two or more
LECs and/or CLECs or by one LEC in two or more states within a single LATA.

Network Element is defined to mean a facility or equipment used in the provision ofa
telecommunications service. Such term may include, but is not limited to, features, functions, and
capabilities that are provided by means of such facility or equipment, including but not limited to,
subscriber numbers, databases, signaling systems, and information sufficient for billing and
collection or used in the transmission, routiiig, or other provision ofa telecommunications service.
BeUSouth offers access to the Network Elements, unbundled loops; network interface device;
sub-loop elements; local switching; transport; tandem switching; operator systems; signaling;
access to caff-related databases; dark fiber as set forth in Attachment 2 of this Agreement

Non-Intercompany Settlement System (NICS) is the Telcordia (formerly BeUCore) system that
calculates non-intercompany settlements amounts due fiom one company to another within the
same RBOC region. It includes credit card, third number and collect messages. 'ercentof Interstate Usage (PIU) is defined as a factor to be applied to terminating:access
services minutes ofuse to obtain those minutes that should be rated as interstate access services
minutes ofuse'. The numerator includes aU interstate "non-intermediary" minutes ofuse,
including interstate minutes ofuse that are forwarded due to service provider number portabiTity
less any interstate minutes ofuse for Terminating Party Pays services, such as 800 Services. The
denominator includes aU "non-intermediary", local, interstate, intrastate, toll and access minutes
ofuse adjusted for service provider number portability less aU minutes attrib&utable to terminating
Party pays services.

Percent Local Usage (PLU) is defined as a factor to be applied to intrastate terminating minutes
ofuse. The numerator shall include all "non-intermediary" local minutes ofuse adjusted for those
minutes ofuse that only apply local due to Service Provider Number PortabiTity. The
denominator is the total intrastate minutes ofuse including local, intrastate toll, and access,
adjusted for Service Provider Number Portability less intrastate terminating Party pays minutes of
use.

Revenue Accounting Office (RAO) Status Company is a local exchange company/alternate
local exchange company that has been assigned a unique RAO code. Message data exchanged
among RAO status companies is grouped (Le. packed) according to From/fo/Bill RAO
combinations.

Service Control Points ("SCPs") are defined as databases that store information and have the
abiTity to manipulate data required to offer particular services.

28 of 866
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Signal Transfer Points ("STPs") are signaling message switches that interconnect Signaling
Links to route signaling messages between switches and databases. STPs enable the exchange of
Signaling System 7 ("SS7") messages between switching elements, database elements and STPs.
STPs provide access to various BellSouth and third party network elements such as local

switching and databases.

Signaling links are dedicated transmission paths carrying signaling messages between carrier
switches and signaling networks. Signal Link Transport is a set of two or four dedicated 56 kbps
transmission paths between NewSouth designated Signaling Points ofInterconnection that
provide a diverse transmission path and cross connect to a BellSouth Signal Transfer Point.

Telecommunications means the transmission, between or among points specified by the user, of
information of the user's choosing, without change in the form or content of the information as
sent and received.

Telecommunications Service means the offering of telecommunications for a fee directly to the
public, or to such classes ofusers as to be effectively available directly to the public, regardless of
the facilities used.

Telecommunications Act of 1996 ("Act") means Public Law 104-104 of the United States
Congress effective February g, 1996. The Act amended the Communications Act of 1934 (47,
U.S.C. Section I et. seq.).
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ACCESS TO NETWORK ELEMENTS AND OTHER SERVICES

Introduction

This Attachment sets forth the unbundled network elements and combinations of
unbundled network elements that BeHSouth agrees to offer to NewSouth in
accordance with its obligations under Section 251(c)(3) of the Act. The specific terms
and conditions that apply to the unbundled network elements are described below in
this Attachment 2, The price for each unbundled network element and combination of
unbundled Network Elements are set forth in Extnbit A of this Agreement. As an
option, deaveraged rates, where available, are included in Exhibit A.

1.2. For purposes of this Agreement, "Network Element" is defined to mean a faciTity or
equipment provided by BeHSouth on an unbundled basis as is used by the CLEC in the
provision of a telecommunications service. These unbundled network elements will be
consistent with the requirements of the FCC 319 rule. For purposes of this
Agreement, combinations ofNetwork Elements shall be referred to as
"Combinations."

1.2.1. Except as otherwise permitted by law, BeHSouth shall not impose limitation
restrictions or requirements or request for the use of the network elements or
combinations that would impair the abiTity ofNewSouth to offer telecommunications
service in the manner NewSouth intends.

1.2.2. Except upon request by NewSouth, BeHSouth shall not separate requested network
elements that BeHSouth currently combines.

1.3. BeHSouth shall, upon request ofNewSouth, and to the extent technically feasible,
provide to NewSouth access to its network elements for the provision ofNewSouth's
telecommunications services. Ifno rate is identified in the contract, the rate for the
specific service or function will be as ordered by the Commision. If the Commission
has not ordered a rate then the rates will be as set forth in applicable BeHSouth tariff
or as negotiated by the Parties upon request by either Party.

1.4. NewSouth may purchase network elements and other services fiom BeHSouth for the
purpose ofcombining such network elements in any manner NewSouth chooses to
provide telecommunication services to its intended users, including recreating existing
BeHSouth services. With the exception of the sub-loop elements, which are located
outside of the central olfice, BeHSouth shaH deliver the network elements purchased
by NewSouth for combining to the designated NewSouth collocation space or any
other technically feasible point. The network elements shall be provided as set forth in
this Attachment.
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1.5. Subject to applicable and effective FCC Rules and Orders as well as effective State
Commission Orders, BeBSouth will offer combinations ofnetwork elements pursuant
to such orders. In addition to the combinations set forth in Sections 4 and 5
BeBSouth will provide the following combined network elements for purchase by
NewSouth. The rate of the following combined network elements is the sum of the
individual element prices as set forth in this Attachment. Except as specified below,
Order Coordination as defined in Section 2 ofAttachment 2 of this Agreement is
available for each of these combinations

* SLI Loop and cross connect
SL2 loop and cross connect

~ Port and cross connect
Port and cross connect and common (shared) transport
Port and vertical features

~ SL2 Loop with loop concentration
~ Port and common (shared) transport
~ SL! Loop and LNP
~ SL2 Loop and LNP

1.6. NewSouth will adopt and adhere to the reasonable and non-discriminatory
standards contained in the applicable CLEC%ork Center Operational
Understanding Agreement regarding maintenance and instaBation of service.
Provided, however, nothing herein, shall override the Parties rights or obligations
under this agreement.

1.7. Standards for Network Elements

1.7.1 BeBSouth shaB comply with the requirements set forth in the technical references,
as well as any performance or other requirements identified in this Agreement, to
the extent that they are consistent with the greater ofBeBSouth's actual
performance or applicable industry standards.

1.7.2 Ifone or more of the requirements set forth in this Agreement are iu confiict, the
parties shaH mutually agree on which requirement shall apply. If the parties cannot
reach agreement, the dispute resolution process set forth in Section 12 of the General
Terms and Conditions of this Agreement, incorporated herein by this reference, shall
appty-

Unbundled Loops, Integrated Digital Loop Carriers, Network Interfaces Device,
Unbundled Loop Concentration (ULC) System, Sub loops and Dark Fiber

2.1 Unbundled Loops
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3.5.7 lf there is a dispute as to whether BellSouth must provide Packet Switching, such
dispute will be resolved according tot the dispute resolution process set forth in
Section 12 of the General Terms and Conditions of this Agreement, incorporated
herein by this reference.

Enhanced Extended Link (EEL)

4.1 For purposes of this Section, references to "Already Combined" network elements
shall mean (hat such network elements are in fact already combined by BellSouth in
the BellSouth network to provide service to a particular end user at a particular
location.

4.2 Where necessary to comply with an effective FCC and/or State Commission order, or
as otherwise mutually agreed by the Parties, BellSouth shall offer access to loop and
transport combinations, also known as the Enhanced Extended Link ("EEL") as
defined in Section 4.3 below.

4.2.2 Subject to Section 4.2.3 below, BellSouth will provide access to the EEL in the
combinations set forth in 4.3 following. This offering is intended to provide
connectivity Irom an end user's location through that end user's SWC to NewSouth's
POP serving wire center. The circuit must be used for the purpose ofprovisioning
telecommunications services, including telephone exchange service, to NewSouth's
end-user customers. Except as provided for in paragraph 22 of the FCC's
Supplemental Order Clarification, released June 2, 2000, in CC Docket No 96-98
("June 2, 2000 Order"), the EEL will be connected to NewSouth's faciTities in
NewSouth's collocation space at the POP SWC. NewSouth may purchase
BellSouth's access faciTities between NewSouth's POP and NewSouth's collocation
space at the POP SWC.

4.2.3 BellSouth shall provide EEL combinations to NewSouth in the state ofGeorgia
regardless ofwhether or not such EELs are Already Combined. In all other states,
BellSouth shall make available to NewSouth those EEL combinations descrtlx:d in
Section 4.3 below only to the extent such combinations are Already Combined.

4.2.4 BellSouth will make available EEL combinations to NewSouth in density Zone I, as
defined in 47 C.F.B 69.123 as ofJanuary I, 1999, in the Miami, Orlando, Fort
Lauderdale, Charlotte, New Orleans, Greensboro and Nashville MSAs, regardless of
whether or not such EELs are Already Combined.

4.2.5 Additionally, BellSouth shall make available to NewSouth a combination ofan
unbundled loop and tariffed special access interoffice faciTities To the extent
NewSouth will require multiplexing functionality in connection with such combination,
BellSouth wiB provide access to multiplexing within the central oflice pursuant to the
terms, conditions and rates set forth in its Access Services Tariffs. The combination of
an unbundled loop and tariffed special access interoffice facilities and any associated
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tarilfed services, including but not limited to multiplexing, shall not be eligible for
conversion to UNEs as described in Section 4.5 below. Where multiplexing
functionality is required in connection with loop and transport combinations, such
mult iplexing will be provided at the rates and on the terms set forth in this Agreement.

4.3 EEL Combinations

4.3.1 DSI Interoffice Channel+ DSI Channelization+ 2-wire VG Local Loop

4.3.2 DS1 Interoffice Channel + DS I Channelization + 4-wire VG Local Loop

4.3.3

4.3.4

4 3.5

4.3.6

4.3.7

DS1 Interoffice Channel+ DSI Channelization+ 2-wire ISDN Local Loop

DSI Interoffic Channel+ DSI Channehzation+ 4-wire 56 kbps Local Loop

DS 1 Interoffice Channel + DS I Cliannelization+ 4-wire 64 kbps Local Loop

DS I Interoffice Channel + DS I Local Loop

DS3 Interoffice Channel + DS3 Local Loop

4.3.8 'TS-I Interoffic Channel+ STS-I Local Loop

4.3.9 DS3 Interollice Channel + DS3 Channelization+ DS I Local Loop

4.3.10 STS-I Interoffice Channel+ DS3 Channelization+ DSI Local Loop

43.11 2-wire VG Interoffic Channel+ 2-wire VG Local Loop

4.3.12 4-wire VG Interoffic Channel+ 4-wire VG Local Loop

4.3.13 4-wire 56 kbps Interoffic Channel+ 4-wire 56 kbps Local Loop

4.3.14 4-wire 64 kbps Interoffic Channel+ 4-wire 64 kbps Local Loop

4.4 Other Network Element Combinations

In the state ofGeorgia, BeHSouth shall make available to NewSouth, in accordance
with Section 4.6 below: (I) combinations ofnetwork elements other than EELs that
are Already Combined; and (2) combinations ofnetwork.elements other than EELs
that are not Already Combined but that BeHSouth ordinarily combines in its network.
In aU other states, BellSouth shaH make available to NewSouth, in accordance with
Section 4.5 below, combinations ofnetwork elements other than EELs only to the
extent such combinations are Already Combined.
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4.5 Special Access Service Conversions

4.5.1 NewSouth may not convert special access services to combinations of loop and
transport network elements, whe'ther or not NewSouth self-provides its entrance
faciTities {or obtains entrance facilities from a third party), unkss NewSouth uses the
combination to provide a "significant amount of local exchange service" (as descnlx:d
in Section 4.5.2 below), in addition to exchange access service, to a particular
customer. Such conversions of existing special access services pursuant to this section
may include faciTities within a single density zone (as descrtldd in 47 C. F. R. 69.123)
or across Density Zones.

4.5.1.2 For the purpose of special access conversions under Section 4.5.1, a "significant
amount of local exchange service" is as defined in the FCC's June 2, 2000 Order, The
Parties agree to incorporate by reference paragraph 22 of the June 2, 2000 Order.
When NewSouth requests conversion of special access circuits, NewSouth will self-
certify to BellSouth in the manner specified in paragraph 29 of the June 2, 2000 Order
that the circuits to be converted qualify for conversion. In addition there may be
extraordinary circumstances where NewSouth is providing a significant amount of
local exchange service, but does not qualify under any of the three options set forth in
paragraph 22 of June 2, 2000 Order, or under a fourth option set forth below in
Section 4.5.2. In such case, NewSouth may petition the FCC for a waiver of the local
usage options set forth in the June 2, 2000 Order. Ifa waiver is granted, then upon
NewSouth's request the Parties shall amend this Agreement to the extent necessary to
incorporate the terms ofsuch waiver for such extraordinary circumstance.

4.5.1.3 The recumng charges for such combinations shall be the sum of the recurring charge
for the applicable UNE loop and transport segments (including multiplexing, if
applicable), as set forth in Exhibit C to this Attachment. The nonrecurring charges for
such combinations shall be an amount equal to aB applicable conversion charges set
forth in Exhibit C to this Attachment for conversion of special access circuits to EELs,
plus all applicable nonrecumng cross connect charges (set forth in Attachment 4 to
this Agreement) required to connect the fitciTity to NewSouth's collocation
arrangement EELs that terminate in NewSouth collocation arrangements may be
connected by NewSouth via cross-connects to BellSouth services used by NewSouth
to transport traffic between NewSouth's collocation space and NewSouth's POP.

4.5.1.4 Upon request for conversions ofup to 15 circuits from special access to EELs,
BellSouth shall perform such conversions within seven (7) days from BeBSouth's
receipt ofa valid, error Gee service order iromNewSouth. Requests for conversions
of fiffeen (15) or more circuits Rom special access to EELs will be provisioned on a
project basis. Except as set forth in Section 4.53 below, conversions should not
require the special access circuit to be disconnected and reconnected because only the
billing infonuation or other administrative information associated with the circuit will
change when NewSouth requests a conversion. Submission ofa spreadsheet

Version lg00i3/6/00 05/I 8/01
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identifying the circuits to be converted shall serve as a substitute for submission of a
local service request (LSR), only until such time as the LSR process is modified to
accommodate such requests.

4.5.I.5 BeUSouth may, at its sole expense, and upon thirty (30) days notice to NewSouth,
audit NewSouth's records not more than once in any twelve month period, unless an
audit finds non-compliance with the local usage options referenced in the June 2, 2000
Order, in order to verify the type of traffic being transmitted over combinations of
loop and transport network elements. If, based on its audits, BeUSouth concludes that
NewSouth is not providing a significant amount of local exchange traffic over the
combinations of loop and transport network elements, BellSouth may file a complaint
with the appropriate Commission, pursuant to the dispute resolution process set forth
in this Agreement. In the event that BeUSouth prevails, BellSouth may convert such
combinations of loop and transport network elements to special access services and
may seek appropriate retroactive reimbursement from NewSouth.

4.5.2 In addition to the circumstances under which NewSouth may identify special access
circuits that qualify for conversions to EELs (referenced in Section 4 5.1.2 above),
NewSouth also shall be entitled to convert special access circuits to unbundled
network elements pursuant to the terms of this section 4.5.2 et seq,

4.5.2.l Upon request by NewSouth, BeUSouth will convert special access circuits to
combinations ofan unbundled loop connected to special access transport provided
that: (I) the combination terminates to a NewSouth collocation arrangement; and (2)
NewSouth certifies, in the manner set forth in Section 4.5.2 above, that at least 75% of
the unbundled network element(s) component of the faciTity is used to provide
originating and terminating local voice traffic. The recumng charg'es for such
combinations shall be the sum of the recurring charge for the applicable UNE loop, as
set forth in Extul&it C to this Attachment, and all applicable recuning charges for the
special access transport facility, as set forth in the BellSouth tariffunder which such
faciTities were ordered. The nonrecumng charges for such combinations shall be an
amount equal to all applicable conversion charges set forth in Exlubit C to this
Attachment for conversion ofspecial access circuits to EELs, plus the applicable
nonrecurring cross connect charges (set forth in Attachment 4 to this Agreement)
required to connect the facility to NewSouth's collocation arrangement Such
combinations that terminate in NewSouth collocation anangements may be connected
by NewSouth via cross-connects to BellSouth services used by NewSouth to transport
traffic between NewSouth's coHocation space and NewSouth's POP.

4.5.2.2 Upon request fiom NewSouth to convert special access circuits pursuant to Section
4.5.2, BellSouth shall have the nght, upon IO business days notice, to conduct an audit
prior to any such conversion to determine whether the subject faciTities meet local
usage requirements set forth in Section 4.5.2. An audit conducted pursuant to this
Section shaU take into account a usage period of the past three (3) consecutive
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months, and shall be subject to the requirements for audits as set forth in the June 2,
2000 Order, except as expressly modified herein.

4.5.3 In consideration ofSection 4.5.2.1 above, and subject to Section 4.5.7 below, for

those special access circuits identified by NewSouth in writing as of January 19, 2001

as being eligible for conversion pursuant to the terms of this Agreement, BellSouth

will provide to NewSouth a credit in an amount equal to three times the difference

between the monthly special access rates for such circuits and the monthly rates for the
combinations to which those circuits are converted.

4.5.3.1 For circuits converted pursuant to one of the three options made available to
NewSouth in Section 4.5.1, the credit will be in an amount equal to three times the
difference between the monthly special access rates for such circuits and the monthly
UNE recumng charges for the loop, transport and multiplexing (ifapplicable), as set

forth in Exhibit C to this Attachment, that, in combination, form an EEL.

4.5.3.2 For circuits converted pursuant to the fourth option made available to NewSouth in
Section 4.5.2, the credit will be in an amount equal to three times the difference
between the monthly special access rates for such circuits and the sum of the monthly
UNE recumng charges for the loop, as set forth in Exhil&it C to this Attachment, and
the monthly recurring charge for the special access transport facility, as set forth in the
BellSouth tariff under which such faciTity was ordered.

4.5.3.3 Such credits will be applied to NewSouth's bill within sixty (60) days following
execution of this Agreement.

4.5.3.4 Within ten (10) days following execution of this Agreement, NewSouth shall certify to
BellSouth in writing that the circuits designated as of January 19, 2001 meet
significant local use requirements ofone of the four conversion options set forth
above. Such certification shall include a designation by NewSouth ofwhich of the
particular four conversion options specified herein is applicable to each of the
individual circuits designated as ofJanuary 19, 2001.

4.5.3.5 BellSouth shall assign a project management team and designate a project manager to
faciTitate the timely conversion ofspecial access circuits BellSouth and NewSouth
will participate in a joint implementation meeting within fiffeen (15) days following
execution of this Agreement, or within 15 days ofany subsequent request for
conversion, to establish a schedule for conversion of the identified special access
circuits. BellSouth shall complete conversions of all circuits identified by NewSouth
as ofJanuary 19, 2001 within 3 months of the joint implementation meeting, unless an
alternative completion date is agreed to by the Parties. For purposes ofconversion of
the circuits identified by NewSouth as ofJanuary 19, 2001, NewSouth's spreadsheet
identifying the circuits to be converted shall serve as a substitute for submission ofa
local service request (LSR). For subsequent conversion requests pursuant to Sections
4.5.1 and 4.5.2 above, submission of a spreadsheet identifying the circuits to be
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converted shall serve as a substitute for submission ofa local service request (LSR),
only until such time as the LSR process is modified to accommodate such requests

4.5.4 For all special access circuits converted under this Agreement, NewSouth shall pay
BellSouth any termination chargbs applicable to the special access circuits converted,
as specified in BellSouth's tariffs.

455

4.6.1

4.6.1.2

4.6.1.3

4.6.2

The Parties acknowledge that the conversion option described in Section 4.5.2 and the
credits offered NewSouth in Section 4.5.3 constitute a reasonable negotiated
alternative to those developed by the FCC in the June 2, 2000 Order. However,
BellSouth has agreed to the terms ofSections 4 5.2 and 4.59 based upon the
assumption that the FCC's current rules regarding special access conversions will
remain in effect throughout the 2001 calendar year. In the event that the FCC
modifies its rules regarding conversion ofspecial access circuits in a manner that is
inconsistent with BellSouth's stated position on the issue, then BellSouth cannot
realize the value of the alternative option made available to NewSouth hereunder In
the event that the FCC rules regarding special access conversions are modified in the
manner described herein with an effective date prior to January 1, 2002, NewSouth
wiff reimburse BellSouth one-seventh of the credits extended to NewSouth under
Section 4.5 3 above for each month or portion thereof prior to January 1, 2002„ that
such modified FCC rules are in effect.

Rates

Georgia

The non-recurring and recurring rates for the EEL Combinations ofnetwork elements
set forth in 4 3, whether Ah;eady Combined or new, are as set forth in this Attachment

On an interim basis, for combinations of loop and transport network elements not set
forth in Section 4.3, where the elements are not Already Combined but are ordinarily
combined in BellSouth's network, the non-recumng and recurring charges for such
UNE combinations shall be the sum of the stand-alone non-recurring and recurring
charges of the network elements which make up the combination. These interim rates
shaB be subject to true-up based on the Commission's review ofBellSouth's cost
studies.

To the extent that NewSouth seeks to obtain other combinations ofnetwork elements
that BellSouth ordinarily combines in its network which have not been specifically
priced by the Commission when purchased in combined form, NewSouth, at its option,
can request that such rates be determined pursuant to the Bona Fide Request/New
Business Request (NBR) process set forth in this Agreement.

All Other States

4.6.2.1 Subject to Section 4.2.3 and 4.4 preceding„all other states, the rates for (I) Already
Combined EEL combinations set forth in Section 4.3, and (2) other combinations of
network elements that are Already Combined in the network wifi be the sum of the
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4.6.2 2

recurring rates for the individual network elements plus a nonrecurring charge as
specified in Exhibit C of this Attachment.

Rates for new EEL combinations in Density Zone 1 in the Miaini, Orlando, Fort
Lauderdale, Charlotte, New Orleans, Greensboro and Nashville MSAs shall be as set
forth in Exhibit C hereto; provided, however, that to the extent a rate is not established
in Exhil&it C, the rate shall be the sum of the recumng and nonrecurring charges for the
individual network elements as set forth in Exhibit C to this Attachment, unless
otherwise established by the Commission.

Port/Loop Combinations

5.1 For purposes of this Section, references to "Already Combined" network elements
shall mean that such network elements are in fact already coinbined by BellSouth in
the BellSouth network to provide service to a particular end user at a particular
location. For purposes of this Section, "sofi dial tone" (i.e., where network elements
are connected through f'rom the end user premises to the BellSouth end office and no
dispatch is required to initiate service) shall be considered "Already Combined".

5.2 At NewSouth's request, BeBSouth shall provide access to combinations ofport and
loop network elements, as set forth in Section 5 5 below, that are Already Combined
in BellSouth's network except as specified in Sections 5.2.1 and 5.2.2 below,
consistent with the requirements of47 C.F.R 315(b) and all applicable FCC and
Commission rules and policies.

5.2 1 BellSouth shall not provide access to combinations ofunbundled port and loop
network elements in locations where, pursuant to FCC rules, BellSouth is not required
to provide circuit switching as an unbundled network element.

5.2.2 In accordance with effective and applicable FCC rules, BellSouth shall not provide
unbundled circuit switching in density Zone 1, as defined in 47 C.F.R. 69.123 as of
January 1, 1999, of the Atlanta, Miami, Orlando, Fort Lauderdale, Charlotte, New
Orleans, Greensboro and Nashville MSAs to NewSouth ifNewSouth's customer has 4
or more DSO equivalent lines.

5.3 Combinations ofport and loop network elements provide local exchange service
for the origination or tenuination ofcalls. BellSouth shall make available the
following loop and port combinations at the terms and at the rates set forth below

5.3.2.1 In Georgia, BellSouth shall provide to NewSouth combinations ofport and loop
network elements to NewSouth on an unbundled basis regardless ofwhether or
not such combinations are Currently Combined except in those locations where
BellSouth is not required to provide circuit switching, as set forth in Section 5.2.2
above. The rates for such combinations shall be the cost based rates set forth in
Exhil&it C of this Attachment.
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Set)Sands Telecommunications
Interwnnectlon Senrices
675 W. Peadsaee Seeet, NE
Room 34991
Assets, GA 30075

Jeny D. Hendrix
Fxecudrm Director

(404) 927-75M
Fax (404) 529-7939
enrntr jeny.hendrirtwbettsauth.cam

April 26, 2002

VIA ELECTRONIC AND OVERNIGHT MAIL

Jake Jennings
Vice President ofRegulatory Affairs
NewSouth Communications, Corp
NewSouth Center
Two N. Main Street
Greenville, SC 29601

Dear Jake:

NewSouth has requested BellSouth to convert numerous special access circuits to
Unbundled Network Elements (UNEs). Pursuant to those request, BellSouth has
converted many of those circuits in accordance with BellSouth procedures. Some of the
circuits were not converted due to various reasons, (e.g., previously disconnected,
duplicates, etc.).

Consistent with the FCC Supplemental Order Clarification, Docket No. 96-98, BellSouth
has selected an independent third party, American Consultants Alliance (ACA), to
conduct an audit. The purpose of this audit is to verify NewSouth's local usage
certification and compliance with the significant local usage requirements of the FCC
Supplemental Order.

In the Supplemental Order Clarification, Docket No 96-98 adopted May 19, 2000 and
released June 2, 2000 ("Supplemental Order"), the FCC stated:

"We clarify that incumbent local exchange carriers (LECs) must allow requesting
carriers to self-certify that they are providing a significant amount of local
exchange service over combinations ofunbundled network elements, and we
allow incumbent LECs to subsequently conduct limited audits by an independent
third party to verify the carrier's compliance with the significant local usage
requirements."

Accompanying this letter, please find a Confidentiality and Non-Disclosure Agreement
on.proprietary information and Attachment A, which provides a list of the information
ACA needs from NewSouth.

NewSouth is required to maintain appropriate records to support local usage and self-
certification. ACA will audit NewSouth's supporting records to determine compliance of
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Newsouth
April 26, 2002  
each circuit converted with the significant local ttsag@ requirements of the Supplemental
Order.

In order to minimize disruption ofNewSouth's daily operations and conduct an efficient
audit, ACA has assigned senior auditors who have expertise in auditing, special access
circuit records and the associated facilities, minutes of use traffic studies, CDR records
recorded at the switch for use in billing, and Unbundled Network Elements.

BellSouth will pay for Arnerican Consultants Alliance to perform the audit. In
accordance with the Supplemental Order, NewSouth is required to reimburse BellSouth
for the audit if the audit uncovers non-compliance with the local usage options on 20% or
more of the circuits audited. This is consistent with established industry practice for
jurisdictional report audits. BellSouth hopes that in the event circuits are found to be
non-compliant, the parties can reach agreement as to the appropriate remedy; however, in
the event that the parties cannot, in accordance with the interconnection agreements,
BellSouth will seek dispute resolution &om the appropriate Commission(s). BellSouth
will seek reimbursement for the cost of the audit and will seek to convert the circuits back
to special access for the appropriate non-recurring charges for the special access services.
In addition, BellSouth will seek reimbursement for the difference between the UNE
charges paid for those circuits since they were converted and the special access charges
that should have applied.

Per the Supplemental Order, BellSouth is providing at least 30 days written notice that
we desire the audit to commence on May 27, 2002 at NewSouth's office in Greenville or
another NewSouth location as agreed to by both parties. Our experience iu other audits
has indicated that it typically takes two weeks to complete the review. Thus, we request
that NewSouth plan for ACA to be on-site for two weeks. Our audit team will consist of 3

auditors and an ACA partner in charge.

NewSouth will need to supply conference room arrangements at your facility. Our
auditors will also need the capability to read your supporting data, however you choose to
provide it (file on PC, listing on a printout, etc.). It is desirable to have a pre-audit
conference next week with your lead representative Please have your representative call
Shelley Walls at (404) 927-7511 to schedule a suitable time for the pre-audit planning
call.

BellSouth has forwarded a copy of this notice to the FCC, as required in the
Supplemental Order. This allows the FCC to monitor iinplementation of the interim
requirements for the provision ofunbundled loop-transport combinations.

Ifyou have any questions regarding the audit, please contact Shelley Walls at (404) 927-
7511. Thank you for your cooperation.

Sincerely,

lerry D. Hendrix
Executive Director



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

43
of91

Newsouth
Rpnl 26, 2002 0
Page 3

Enclosures

cc: Michelle Carey, FCC (via electronic mail)
Jodie Donovan-May, FCC (via electronic mail)
Andrew Caldarello, BellSouth (via electronic mail)
Larry Fowler, ACA (via electronic mail)
Sr. Vice President ofNetwork Planning & Provisioning, NewSouth (via U.S. mail)
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ATTACHMENT
NetgtSouth
Apnl 26. 2002

Audit to Determine the Compliance Of Circuits Converted by NewSouth
From BellSouth's Special Access Tariff to Unbundled Network Elements
%'ith The FCC Supplemental Order Clarification, Docket No. 96-98

Information to be Available On-'site May 27, 2002

Prior to the audit, ACA or BellSouth will provide NewSouth the circuit records as
recorded by BellSouth for the circuits requested by NewSouth that have been converted
&om BellSouth's special access services to unbundled network elements. These records
will include the option under which NewSouth self-certified that each circuit was
providing a significant amount of local exchange service to a particular customer, in
accordance with the FCC's Supplemental Order Clarification.

Please provide:

NewSouth's supporting records to determine compliance of each circuit converted with
the significant local usage requirements of the Supplemental Order Clarification.

~P'tOOtSl:N S tht th d 'yl d l p ld

o Please provide a Letter ofAgency or other similar document signed by the end
user, or

o Please provide other written documentation for support that NewSouth is the end
user's only local service provider.

S dOpl':N S thp d I d*hg d*h g « 'th
end user customer's premises but is not the exclusive provider ofan end user's local
exchange service.

a Please provide the total traffic and the local trafFic separately identified and
measured as a percent of total end user customer local dial tone lines.

ri For DS1 circuits and above please provide total traffic and the local voice traffic
separate1y identified individually on each of the activated channels on the loop
portiori of the loop-transport combination.

ri Please provide the total traffic and the local voice trafEc separately identified on
the entire loop facility.

o When a loop-transport combination includes multiplexing (e.g., DS1 multiplexed
to DS3 level), please provide the above total traQic and the local voice traffic
separately identified for each individual DS I circuit.

~TMM ll:N S th'p d t~*h g d h g t th d
user customer's premises but is not the exclusive provider of an end user's local
exchange service.

a Please provide the number of activated channels on a circuit that provide
originating and terminating local dial tone service

a Please provide the total trat5c and the local voice traf5c separately identified on
each of these local dial tone channels.
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ATTACHMENT
NewSouih

a Please provide the total traffic and the local voice traffic separately identified for
the entire loop facility.

u When a loop-transport combination includes multiplexing (e.g., DS I multiplexed
to DS3 level)„please provide the above total traffic and the local voice traffic
separately identified for each individual DS l circuit.

Depending on which one of the three circumstances NewSouth chose for self
certification, other supporting information may be required.
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Og Qpg g Sg+TH Nondisclosure Agreement Incoming Informaacn NOA (12/99
CBeilSouth 1999

Page I of 3

THIS NONDISCLOSIIRE AGREEMEIIT (herein the "Agreement") is dated and effective as of
("Effective Date"), between BeHSouth Telecommunications„ inc., a Georgia corporation, with its corporate office located at
675 W. Peachtree, Atlanta, Georgia ("Beffsouth"), and Newsouth Communications, Corp., a Delaware corporation, located

at Greenville, South Carolina ("Discloser," "you" or "your").

confidential and proprietary prior to such oral disclosure and
must be reduced by you to writing, marked with a confidential
and proprietary notice, and provided to BeHSouth viidnn ten
(10) calendar days afier such oral disclo'sure.

RECITALS

A. BcHSouth acknowledges that it may be necessary for you to

pmvide BeHSouth and its AKliates with certain information,
considered by you to be confidential, valuable and proprietary,
which BeHSouth and its Affifiatcs arc receiving for the purpose of 3.

verifying your compliance with thc significant local usage
requirements of the FCC Supplemental Order Clarification, Docket
No. 96-98 (the 'Project"). "Affiliates" means any company owned
in whole or in part; now or in the future, by BeHSouth Corporation
or by one or more of its direct or indirect subsidiaries controlled by
BeHSouth Corporation.

Your Information does not include:
(a) any information you publicly disclose;
(b) any information you in writing authoriz BeHSouth or its

Atfifiates to disclose without restricfion;
(c) any information already lawfully known to BeHSouth or its

Affiliates at the time you disclose it, without an obligation
to keep it confidential;

(d) any information BeHSouth or its Affihates lawfufiy obtain
Rom any source other than you, provided that such source
lawfully disclosed such information;

(e) any information BeHSouth or its Affifiates independently
develop; or

(I) any information BeHSouth or its Affiliates is reqrurcd to
disclose to any governmental agency or court by written
order, subpoena, regulation or process of law, but only to
the extent ofsuch required disclosure.

You will not identify BeHSouth or its Affifiates in any
advertising, sales material, press release, public disclosure or
publicity without prior written authorization of BeHSouth. No
license under any trademark, patent or copyright is either
granted or implied by disclosure ofInformation to BeHSouth.

B. Such confidential and proprietary information may include, but
is not limited to, your business, financial and technical hfformafion,
proposed pmducts and services and like information, and the results
of or information contained in any audit conducted in connection
with the Project (cofiectively your "Information").

1. BeHSoufh wiH pmtect Information you provide to BeHSoutb,
and Information that any auditor engaged in connecfion with fhe
Project provides to BeHSouth, Rom use, distnl&ation or
disclosure except in connection with the Project. BeHSouth
may disclose Information oui~ to the Atfiliates, employees,
consultants, contractors aml agents of BeHSouth with a need to
know such Information in connection with the Pmject.
BeHSouih wiH make copies of Information only as~
'for its usc in connccfion with thc Pmject Notwithstanding the
foregomg, BeHSouth may disclose such Information to the
exteut reasonably accessary to enforce its rights under any
inteicormxfion agicemeuts betwem you and BeHSouth or
under ndes and orders of the Federal Communications
Communa applicable to the Pmject. BeHSouth will
cooperate with you to pmtcct the confid ntiality of such
Information in the event of disclosure pursuant to tlusp~h.

5. The tenn of this Agreement and BeHSouth's obligations
hereunder will extend for a period of one (I) year after the
Effective Date.

6. No fo bcarancc, fifilure or delay by either party in exerckvhrf

any right, power or privilege is waiver Ihereof, nor does am
smgle or partial exercise thereof preclude any other or futun
exercise thereof, or thc exercise of any other right, power o
pnvilege.

7. If ard to the extent any provision of this Agrcemmt is heh
invalid or unenforceable at law, such pmvision will be deems
stricken Rom the Agreement and the remainder of tb
Agreemmt will continue in effect and be valid and cnfoiceabl
to thc fullest extent penmtted by law.

IN CONSmERATION of the mutual promises and obligations
contamed herein and for other good and valuable considemtion, the
receipt and suificiency ofwhich are acknowledged, the parties agree ik

as follows:

2. AH Infornufion must be pmvided by you to BeHSouth in
written or other cuqpble or electmnic form, marked by you with
a confidential and pmprietary notice..Information orally
provided by you to Beg South must be designated as

8. This Agreement is binding upon and inures to tbc benefit of tk
parties and their heirs, executors, legal and person~fives, successors and assigns, as the case may b

PRIVATEIPROPRIETARYILOCK
. CONTAINS PRIVAlfE ANDfOR PROPRIETARY INFORMAllOIL NIAY NOT BE USED OR DISCLOSED OUTSIDE TNE BELLSOITIN COMPANIES

EXCEPT PURSUANT TO A WRITTEN AGREEMENT. MUST BE STORED IN LOCKED RLES WREN NOT IN USE.
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Q~ gFg f SOUTH Nondisclosure Agreemen Incoming Infonnaaon NOA it 2igg
CBellgouth f999

Page2ofs

You may not assign this Agreement except by prior written
consent of BellSouth, and any attempted assignment without
such authorization is void.

9. This Agreement shall be deemed executed in the State of
Georgia, U.S.A., and is to be governed and construed by
Georgia law, without regard to its choice of law provisions.
The parties agree that exclusive jurisdiction and venue for any
actions enforce this Agreement are properly in the applicable
federal or state court for Georgia.

10. This Agreement is the entire agreement between Ihe parties
hereunder and may not be modified or amended except by a
written instrument signed by both parties. Each puty has read
this Agreement, understands it and agrees to be bound by its
terms and condigons. There are no und rstandings or
representations with respect to the subject matter hereof,
express or implied, that are not stated herein. This Agreement
may be executed in counterpainv and signatures exchanged by
facsimile or other electmnic means are effective for all
purposes hereunder to the same extent as original signatures.

PRAIATEIPROPRIETARYILOCK
CONTAINS PRiVATE ANNOR PROPRIETARY INFORMATION. MAY NOT BE USED OR DISCLOSED OISIDE THE BELLSOUiH COMPANIEs

EXCEPT PURSUANT TO A WRITTEN AGREEMENT. MUST BE STORED IN LOCKED RLES WHEN NOT IN USE.
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Page 3 or 3

Itt WrrNESS WHEREOF, the parties'uthorized representatives have signed this Agreement:

BELLSOUTH: DISCLOSER:

By:

Name:

Title:

(Authorized Signature)

(Print or Type)

By:
(Authorized Signature)

Name:
(Print or Type)

Title:

PRIVATEIPROPRIETARYILOCK
CONTAINS PRIVATE ANDIOR PROPRIETARY INFORMATKNL MAY NOT BE USED OR DISCLOSED OUrSIDE THE BELLSOUTH COMPANIES

EXCEPT PURSUANTTO AWRIITEN AGREEMENT. MUST BE STORED IN LOCKED RLES WHEN NOT IN USE.
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EXHIBIT C
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~ttaeear
Suite stat
1133-21at Street, H.W.

weahinatnn, O.c. 24tr34-3333

urhitjwdanatmtteeuttrcem

W. W- tlltthta deaden
Vice Frerddentrndeial otutetarr

202433-4114
Fax an4434134

June 20, 2002

Ex Parte

Ms. Marlene H. Doitch
Secretary
Federal Communications Commission
445 12 Street, SW
Washington, DC 20554

Re: CC Docket No. 96-98

Dear Ms. Dortch:

The Commission's Supplemental Order Clarificanon ("SO~ in CC Docket No. 96-98
released on June 2, 2000 allows an incumbent local exchange carrier to conduct audits by
an independent third party to'verify compliance with the SOC's local usage requirements.
Pursuant to the SOC, BellSouth notified certain caniers ofBellSouth's desire to have an
audit conducted. BellSouth also notified the Commission staff via electronic copy of the
audit request letters that it had requested audits ofcertain camera. As requested by the
staff, BellSouth is submitting the following list of caniers that have been notified by
letter ofBellSouth's intent to have an audit conducted pursuant to the SOCi

I) MCI
2) NuVox
3) XO
4) NewSouth
5) Intermedia
6) Flofida Digital Network
7) Madison River
8) cbeyond

9) IDS
10) mpower
11) e.spire
12) Allegiance
13) ITC"DeltaCom
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In accordance with Section 1.1206 of the Commission's rules, I am filing two copies of
this notice and request that you associate this notice with the record in the above

ferenced proceeding. Please call me if you have any questions.

Sincerely,

CC: Michelle Carey
Jeremy Miller
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EXHIBIT D
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0 a~
Suite 000

1133-21st Street, ttw
Washington, O.C. 20030-3331

tahajnrdan00agsnudtnate

June 24, 2002

Ex Parte

W.W. 000dtt dardaa
Vms rresldentd'aderat Aegutaturr

202 003-0130
Faa 202 a03-0100

Ms. Marlene H. Dortch
Secretary
Federal Communications Commission
445 Street, SW
Washington, DC 20554

Re: CC Docket No. 96-98

Dear lvls.Dortch:

On June 21,2002, Jerry Hendrix, Parkey Jordan, Shelley Walls, Glenn Reynolds and the
undersigned, all representing BellSouth, met with Michelle Carey, Jeremy Miller, Julie
Veach and Greg Cooke from the Competition Policy Division of the Wireline
Competition Bureau in connection with the above referenced proceeding. During this
meeting, BellSouth explained its process for conducting audits to verify a camer's
compliance with the local usage requirements from the Commission's Supplemenraf
Order Clarificarion in CC Docket No.96-98 released on June 2, 2000. BellSouth used
the attached material in the meeting.

In accordance with Section 1.1206 of the Commission's rules, I am filing two copies of
this notice and request that you associate this notice with the record in the above
referenced proceeding. Please call me if you have any questions.

Sincerely,

Attachment

CCi Michelle Carey
Jeremy Miller
Julie Veach
Greg Cooke
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EELs Audits

June 21, 2002

&wholeeale aoluttona»
»&connect »and cteate aamethlng'" Oo SEll.SOUTH



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

55
of91

Audits are not conducted routinely ...

~ No audits have been conducted in the past although
BellSouth has had the right to audit for more than 2
years

~ There are approximately 15 audits in process at this
time

There are no specific plans to audit specific carriers or a
specific number of carriers

~ Audits are only conducted when a concern is raised by
pre-specified criteria

&wholesale solutions»
»&connect »and create something " 0+ BEL LSOUTH
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Ws ~ ~ ~

When is an audit initiated?
~ Purpose: Ensure, as allowed by the FCC's orders,

compliance with the agreements and the FCC's orders

~ Process
Developed a uniform evaluation process

Regular reviews looking for specific "flags" that trigger concern

Review interconnection agreement

Engage auditor

Notify carrier and FCC

Pre-audit meeting with auditor and representatives from both
carriers

Begin audit

&wholesale solutions»
»&connect »and create something™ Oo BFLLSOUTH
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~ ~

Flags that trigger concern ...
~ Past problems with self-reported jurisdictionalization of

traffic
~ Unusually low percent local terminating traffic on a

statewide basis (higher weighting given to iower
percentage)

& 25%

5 50%
75%

~ Carrier statements that indicate that safe harbors are
not being met

Claims to offer only or primarily data services
~ Claims to offer only or primarily long distance services

&wholesale solutlcns»
»&connect »and create something " Oaseit.souTH
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~ ~

TA8 BUdIfof ...

BellSouth has hired and paid for an independent
auditor, as required by the FCC's orders

~ ACA was hired because:
Its staff is composed of telecommunications professionals with
a background in the industry

its principals understand the FCC's Orders on this subject
BellSouth was not required to provide any education to the audit teams

if another firm had been hired which required education on the subject,
BeliSouth couid have been accused of biasing the auditors

its proposal minimized the costs and time involved in the audits

There was no prior relationship beteeen BeilSouth and
ACA

&wholesale solvtlons»
»&connect »and create something " Oo SEl,l,SOUTH
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BellSouth has fully complied with the
FCC's Orders in exercising ifs right to audit
by:

~ Conducting audits only whenit has a
concern that the safe harbors are not
being met

~ Hiring an independent auditor

&wholesale solutions»
»&connect »and create something"  BElL,SOUTH
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EXHIBIT E
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~~~ NewSouth~~~communications

May 3, 2002

Via Overni ht Mail

Mr. Jerry Hendrix
BellSouth Telecommunications
Interconnection Services
675 W. Peachtree Street, NE
Room 34S91
Atlanta, GA 30075

RE. EEL Audit

Dear Jerry:

I am receipt of your April 26, 2002 letter notifying NewSouth of BellSouth's intent to audit special
access circuits that. have been converted to unbundled loop/transport combinations ("Enhanced Extended
I.inks — EELs"). NewSouth is willing to work with BellSouth in order to facilitate the audit of
NewSouth's special access circuits converted to'ELs subject to the requirements set forth in the
Federal Communications Commission's Supplemental Order Clarification, Docket No. 96-98, adopted
May 19, 2000 and released, June 2, 2000 ("Supplemental Order").

As you point out in your April 26, 2002 letter, it is BellSouth's obligation to "hire andpayfor the
independent auditor unless it is determined that NewSouth is non-complaint with the Supplemental
Order. NewSouth disagrees viith BellSouth's interpretation of the Supplement Order requiring
NewSouth to pay for the audit ifNewSouth is non-compliant with the "local usage options on 20Yc or
more ofthe audited circuits. - There is no such requirement listed in the FCC's Supplemental Order.
NewSouth is willing to discuss the cost of the audit based on a finding ofnon-compliance, ifsuch
discussions are warrantetL To the extent that we are unable to reach agreement concerning the final
disposition of the audit, NewSouth will seek appmpriate relief through the Dispute Resolution Process
of the BellSouth/NewSouth Interconnection Agreement, dated May 18, 2001.

fn addition, in the Supplemental Order, order at para. 32 states the FCC "emphasize(s) that an audit
should not impose an undueftnancial burden on smaller requesting carriers that may not keep extensive
records, andfind that. in the event ofan audit, the incumbent LEC should verify compliancefor these
carriers using the records that the carriers keep in the normal course ofbusiness." Therefore,
NewSouth will provide the BellSouth audit team with only those records that are kept in the normal
course ofbusiness. To the extent that BellSouth's audit places undue financial burden on NewSouth, w
hereby notify BellSouth of our intent to seek reimbursement of reasonable costs and expenses imposed
by this audit.

NcwSouth Communications Corporation
Two North Main Street, Cnccnvigc, South Carolina 29601

Tclcphonc: S6'4-672-5000II Facsinulc: 864-672-5105
wow.nowanuth.corn
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NewSouth sees no need to execute the proposed BellSouth Confidentiality and Non-Disclosure
Agreement attached to your April 26, 2002 letter. Instead, NewSouth recommends that we utilize the
confidentiality provisions set forth in Section 10, General Terms and Conditions — Part B of the
BellSouthlNewSouth Interconnection Agreement dated May 18, 2002.

In order to facilitate the audit ofNewSouth's special access circuits "converted" to EELs, I have
assigned John Fury, Manager ofCamer Relations to act as a single point ofcontact for the BellSouth
audit team. Mr. Fury can be reached at 864-672-5064 to discuss the audit. We will contact BellSouth to
schedule a pre-audit conference call.

Sincerely,

Jennings
Vice President - Regulatory Affairs
NewSouth Communications Corp.

Kyle D. Dixon, FCC (via electronic mail)
lvfatthew Brill, FCC (via electronictuail)
Daniel Gonzalez, FCC (via electronic mail)
Jordan Goldstein, FCC (via electronic mail)
Domthy Attwood FCC (via electronic mail)
Michelle Carey, FCC (via electronic mail)
Jodie Donbvan-May, FCC (via electronic mail)
Andrew Caldarello, BellSouth (via electronic mail)
Larry Fowler, BellSouth (via electronic mail)
John Fury, NewSouth (via electronic mail)
Amy Gardner, NewSouth (via electronic mail)

NcwSonth Communications Corporation
Two North Main Strcct, Grccnvittc, South Carolina 29601

Tclcphonc: 864-672-5000 I/ Facsmiltc: 864-672-5105
www.ncwsonh.corn
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EXHIBIT F
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~~~~ NewSouth~~ COmmuni Cat l o n S

May 23, 2002

Via overni ht and Electronic Mail

Mr. Jerry Hendrix
BellSouth Telccoznmunications
interconnection Services
675 W. Peachtree Street, NE
Room 34S91
Atlanta, GA 30375

RE EEL Audit

Dear Jerry:

Based upon ncnv information and further consideration, NewSouth formally disputes
BcllSouth's request to audit special access circuits that have been converted to unbundlcd
loopitransport combinations ("'Enhanced Extended Links — EELs"). To the extent that we are
unable to reach agrecmcnt concerning the Gnal disposition of the audit, and BcllSouth still
insists on having ouc, BellSouth should seek sppmpziate reliefthrough the Dispute Resolution
Process of thc BcilSouthfNcwSouth Interconnection Agzecmcnt, dated May lg, 2001.
NcwSouth, too, may scck regulatory agency involvcmcnt as a means ofresolving this issue.

As you now may bc aware, thc Fedcxal Communications Commission's Suppicmcntal Order
Claziiieation Order, Docket No. 96-98 adopted May 19, 2000 and rcleascd June 2, 2000
("Supplemental OzdcP) clearly stated that(l) audits may not be routine and only bc conducted
under limited eirezmstauecs;t and (2) audit must bc pcrfonncd by an indcpcndcnt third party
hired and paid.for by the inctnnbcut local exchange company. Based on information recently
discovered byNewSouth- much ofit included in the Petition for DcctsratoxyRulemaldng of
NuVox', Inc. Gled in FCC Docket 96-98 on May 17, 2002, it is Ncwgouthts opinion that ncithcr
of thcsc rcquircmcnts has been mct.

Indeed, just as Belmlouth Mcd to state.a reasonable "conccm" xegazding compliance with
respect to NuVtzucit also has &iied to do so with NewSouth in its Apxil 26, 2002 leuer.
Morcovcr, NewSeu& tnzdcrstands that Bcilgouth's audit request to.NcwSouth is onc ofat least
a dozen- demonstrating BelISouth's defianc of thc FCC's directive (and its own prior
commitmcnt) that such audits will not be routine.

'appkmned Order G'azgcettoa, pzzx. 31.e. 86.
Sapp cnccnraf Order r2atfjtcattoa, para. 3L

Nca4oath Conanantcatfonc
ItooNorth hfata Saxct-~ sc 2tzrttl
864d72-$000
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Although I initially accepted BellSouth's assertion that its selected auditor is independent, the
allegations in the NuVox petition compel me to reject that assertion now, as I have been able to
confirm that the same auditor has been hired to conduct the audits ofboth NuVox's and
NewSouth's records. If BellSouth wishes to renew its audit request, NewSouth insists that a
new and truiy Independent auditor be selected if it is determined that such an audit is warranted.
NewSouth remains willing to discuss these and several other unresolved issues regarding
BellSouth's audit request. However, until these threshold issues are resolved to NewSouth's
satisfaction or resolved by the FCC, NewSouth is unwilling to devote precious resources toward.
the proposed unauthorized audit of NewSouth's converted EEL circuits

Sincerely,

Vice President - Regulatory Affairs
NewSouth Communications Corp.

Kyle Dixon, FCC (via electronic mail)
Matthew Brill, FCC (via electronic mail)
Daniel Gonzalez, FCC (via electronic mail)
Jordan Goldstein, FCC (via electronic mail)
Dorothy Attwood, FCC (via electronic mail)
Michelle Carey, FCC (via electronic mail)
Jodie Donnovan-May (via electronic mail)

¹wSocuh Comntttatttxttiottt
Bw Notttt Srttttt Street

SC 2960l
BA-tt72-5000
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o BELESOUTH

BettSouth Interconnection Services
675 West Peachtree N.E.
34S9l
Atlanta, Georgia 30375

Jerry Hcndrix
(404) 927-7503
Fax (404) 529-7839

June 6, 2002

Jake E. Jennings
Vice President- Regulatory Affairs
NewSouth Communications Corp.
Two North Main Street
Greenville, SC 29601

Dear Jake:

This is in response to your letters of May 3rd and 23rd regarding BellSouth's audit of special
access circuits converted to EELs.

Let me start by stating that BellSouth intends to pursue its right to audit NewSouth's converted
EELs, 'those EELs ordered new under Attachment 2, Section 4.2.3, and any standalone special
access circuits converted to UNEs consistent with the Parties'onfidential Settlement
Agreement.

You are correct that the FCC's Supplemental Order ClariTication Order states that: (l) audits will
not be mutine but will only be conducted under limited circumstances (i.c., when thc ILEC has a
conccrh that the local usage requirements are not being met); and (2) audits must be performed
by an independent third party hired and paid for by the incumbent local exchange company.
BellSouth has met both of these conditions. BellSouth does not audit EELs on a routine basis,
cather it request audits only when it believes such an audit is warranted due'to a concern that the
local usage options may not be met. Thc fact that BellSouth may bc conducting several audits
currently is no indication that the; audits are routine. In fact, BcllSouth has not conducted any
EEL audits in the two years since thc Supplemental Order Clari6cation was released, and
BellSouth is notxcqucsting audits ofany CLEC unless there is a conccm as to compliance with
the FCC's rules.

You are abo correct that BellSouth did not state thc reason for its desire to audit NewSouth
circuits in its inithd'udit request. BcllSouth has no obligation to disclose its reason for
requesting the andia. However, BellSouth requested the NewSouth audit for two reasons First,-
BellSouth records indicate that NewSouth has isrcportcd its'PIU/PLU factors in thc past. In
addition, and more importantly, NcwSouth's traf6c in Tennessee is primanly interstate (non-
local) tral6c according to BellSouth's records, yet NcwSouth has rcprcscnted to Bc(ISouth that
the traffic on its 280 EEL circuits in Tennessee, in large part, is locaL --

The auditor is an independent third party, who has no af6liation with BellSouth. Simply because
BcllSouth may bc auditing othe'r CLECs using thc same third party auditor does not change the
status of the auditor or BellSouth's af6liation with such auditor, or does it haply that any such
audits are routine.
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ln regard to NewSouth's disagreement of the 20% threshold, you are correct that the
Supplemental Clarification Order ("the Order.") does not specify a 20% threshold finding ofnon-
compliance to shift the burden for payment to NewSouth. In fact, per the language of the Order,
there is no threshold level ofnon-compliance that must be met for the CLEC to become
responsible for the cost of the audit. The Order provides that "incumbent LECs requesting an
audit hire and pay for an independent auditor to perform the audit, and that the competitive LEC
should reimburse the incumbent if the audit uncovers non-compliance with the local usage
options." Therefore, any non-compliance would trigger the reimbursement obligation.
However, to allow for unintentional errors, BellSouth has established a reasonable threshold
under which no reimbursement will be necessary In other contexts, BellSouth and NewSouth
use a threshold of 20/6 as a reasonable standard. P IU audits described in BellSouth's tariffs
specify the 20% threshold (see tariff attached). Further, the parties'nterconnection Agreement
states that the party requesting the P IU or PLU audit will be responsible for the cost of the audit
unless the audited party is found to have misstated the PIU or PLU in excess of20'/a (see
Attachment 3, Section 5.4). We believe such a proposal is reasonable and consistent with
industry practice. Whether NewSouth agrees with this position should not affect whether
NewSouth proceeds with the audit. BellSouth is the party responsible for paying the auditor, and
reimbursement from NewSouth, ifapplicable, has no affect on whether the audit occurs in the
first place. Unless non-compliance is found, this will be a moot issue.

Consistent with the May 9th meeting, I believe that your concerns about having to produce
documents that would cause a financial burden on NewSouth have been resolved. All parties
were in agreement that the documents used in NewSouth's normal course ofbusiness would be
sufficient for purposes of the audit, Providing these records should not place an undue financial
burden on Newgouth.

The Non-Disclosure Agreement ("NDA") that was sent was solely as protection to Newgoutk
BellSouth is agreeable to proceeding under the confidentiality pmvisions set forth in the
interconnection agreement rather than the NDA.

I trust that the foregoing has sufficient responded to each ofyour issues and concerns. Ifyou
.h'ave any additional questions, please do not hesitate to contact me.

CC: Kyle Dixon, FCC (via electronic mail)
Matthew Brill, FCC (via electronic mail)
lordan Goldstein, FCC (via electronic mail)
.Dorothy Attwood, FCC (via electronic mail)
Michelle Carey, FCC (via electronic mail)
audie Donnovan-May, FCC (via electronic mail)
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BELLSOUTH TELECOMMUNICATIONS, INC
BY. OPerations Manager — Pricing

29G67, 675 W Peachtree St., N.E
Atlanta, Georgia 30375

ISSUED NOVEMBER 1, 1996

TARIFF F.C.C. NO 1
5TH REVISED PAGE 2-18.1

CANCElS 4TH REVISED PAGE 2-18.1

EFFECTIVE DECEMBER 16, 1996

ACCESS SERVICE

2 - General Regulations (Cont'd)

2.3 Obli ations of the Customer (Cont'd)

2.310 Jurisdictional Re ort R ir men .(Cont'd)

(D) Audit Results for Be!ISouth SWA

(1) Audit results will be furnished to the customer via certified U.s.
Mail (return receipt requested). The Telephone Company will
adjust the customer's plU based upon the audit results. The pIU
resulting from the audit shall be applied to the usage for the
quarter the audit is completed, the usage for the quarter prior to
completion of the audit, and the usage for the two (2) quarters
following the completion of the audit. After that time, the
customer may report a revised PIU pursuant to (A) preceding. If
the revised pIU submitted bY the customer represents a deviation
of 5 percentage points or more, from the audited PIU, and that
deviation ls not due to Identifiable reasons, the provisions in (B)

preceding may be applied.

(2) Both credit and debit adjustments will be made to the customer'
interstate access charges for the spedfied period to accurately
reflect.the Interstate usage for the customer's account consistent
with Section 2.4.1 following.

(3) If, as a result of an audit conducted by an independent auditor, a
custom'er is found to have overstated the PIU by 20 percentage
points or more, the Telephone Company shall require
reimbursement from the customer for the cost of the audit Such
bill(s) shall be due and paid In Immediately available funds 30 days
from receipt and shall carry a late paYment- penalty as set forth in
section 2.4.1 following If not paid within the 30 days.
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EXHIBIT H
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Beasooat r~icaaonx
Sentcea

575 w peacbtnee stmeb tta
Room 34594
Areola. GA X075

Jeny 0. Hetxtnx
trice Pmxktent

{404) 937-7503
Fax 1404) 529-7839
emait jenyitenetbtebe xonltuxm

June 27, 2002

VIA ELECTRONIC AND OVERNIGHT MAIL

Jake Jennings
Vice President of Regulatory Affairs
NewSouth Communications, Corp.
NewSouth Center
Two N. Main Street
Greenville, SC 29601

Dear Jake:

This letter is to follow up on my June 6 letter to you. I attempted in that letter to address
all the expressed concerns of NewSouth with the audit of NewSouth's EELs and
standalone special access circuits converted to EELs As you have not responded, I
assume that NewSouth is agreeable to proceeding with the audit immethateiy. ACA's
audit team will commence the audit at New South's offices in Greenville on July 15. We
expect that the audit will take two weeks to complete. Thus, we request that NewSouth
plan for ACA to be on-site for two weeks. Our audit team will consist of 3 auditors and
an ACA partner in charge.

Please supply conference room arrangements at your facility. The auditors will also need
the capability to read your supporting data, however you choose to provide it (file on PGt
listing on a printout, etc.).

If you have any questions regarding the audit, please contact Shelley Walls at (404) 927-
7511. Thank you for your cooperation.

cc: Lany Fowler, ACA (via electronic mail)
Sr. Vice President of Network Planning tft Provisioning, NewSouth (via U,S mail)
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EXHIBIT I
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~~~™~ Nev+outh k~communi(:ations
Julle 29, 2002

Via Electronic and Ouernight Deliuery

Mr. Jerry Hendrix
BellSouth Telecommunications
Interconnection Services
675 W. Peachtree St., NE
Room 34Sgt
Atlanta, GA 30375

Dear Jerry,

This letter is in response to your letters of June 6 and June 27, 2002 regarding, as you state in the
opening line of your June 6, 2oo2 letter, "BellSouth's audit ofspecial access circuits converted to
EELs" (emphasis added). As an initial matter, I wish to point out that BellSouth has no right to audit
new EELs ordered or any standalone UNE loops currently in use by NewSouth, as the FCCs use
restrictions do not apply to them and FCC Rule 5i.3og (a) affirmatively prohibits BellSouth from
imposing use restrictions on UNEs.

Let me further state that your assumption that NewSouth is agreeable to proceeding with the proposed
audit immediately is not correct. In addition to failing to satisfy NewSouth's concerns on the threshold
issues identified'in NewSouth's May 23, 2002 letter, you have now added a new issue that requires
resolution prior to commencement of the audit — scope.

With regard to the issue of whether BellSouth is seeking to conduct "routine" audits in violation of the
FCCs Supp le men ta l Order Cla ri/I cation, NewSouth now views this as a legal issue currently pending
before the FCC in CC Docket No. g6-g8. NewSouth has followed the proceedings related to the NuVox
Petition with great interest. In particular, we have reviewed BellSouth's Opposition and ex parte filings
and remain convinced that BSI'ad commenced a series of routine audits in violation of the FCCs order
NewSouth will file comments in that docket as scheduled further setting forth our views on this issue.

With respect to the FCCs requirement that BellSouth not undertake any audit but for a "concern"
regarding compliance with the safe harbors, NewSouth finds your assertion that BellSouth need not
disdose the concern to be contrary to the FCCs Supplemental Order Clart1i cation. Now, with respect to
BellSouth's alleged concern, NewSouth requests that BellSouth provide substantiation for both aspects of
its allegations'f BellSouth has concerns regarding NewSouth's PIU/PLU reporting in Tennessee, it has,
requested the wrong type of audit. If Be)ISouth intends to audit converted EELs outside Tennessee,
please provide substantiation for your concerns in those states as well.

With respect to the independent status of the proposed auditor, NewSouth also views this as a legal
matter pending before the FCC. If BellSouth were willing to replace its selected auditor with one vrithout
such predominant ILEC affiliations, NewSouth would welcome that change and would gladly consider
the qualiifiications ofa new auditor that does not have such obvious conflicts of interest. Otherwise,
NewSouth believes it wasteful to argue the merits repeatedly in different fora and will submit its views on
BeIISouth's assertions regarding the independent status of ACA in comments that will be filed with the
FCC next week.
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Finally, NewSouth will accept BelISouth's proposed aoyo noncompliance threshold for shifting
reasonable costs of any audit of converted EEL circuits that may eventually be conducted. Newgouth
considers this to be a good faith gesture as well as an invitation to BeBSouth to consider some
compromises of its own Absent a significant change in position by BellSouth — on many fronts — I fear
that we wiB not be able to resolve this dispute amicably.

I trust that the foregoing has refocused your attention on NewSouth's concerns regarding BellSouth's
proposed audit please do not hesitate to contact me ifand when you believe additional discussions on
this matter would be usefuL

Sincerely,

Jennings
resident — Regulatory Affairs

NewSouth Communications

CCi Larry Fowler, BellSouth (Bectronic Mafi)
Amy Gardner, NewSouth (Electro'nic Mail)
John Heitman, Kefiey Dtye (Electronic Mail)
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EXHIBIT J



AC
C
EPTED

FO
R
PR

O
C
ESSIN

G
-2019

Septem
ber30

9:16
AM

-SC
PSC

-2004-63-C
-Page

76
of91

(48EELSOUTH

Behsoulh TelecommunicationsInte~ Senrices
575 W. Peachtree Slreet NE
Room 34S94
Ahanta. GA 30075

Jeer 0 Hendrix
Assistant vice President

)404) 927-7503
Fax (404) 529-7939
e-mart )enr.hendrix@behsoulh.corn

July 17, 2002

VIA ELECTRONIC AND OVERNIGHT MAIL

Jake Jennings
Vice President ofRegulatory Affairs
NewSouth Communications, Corp.
NewSouth Center
Two N. Main Street
Greenville, SC 29601

Dear Jake:

This letter is in response to your June 29 letter.

Contrary to the assertions made in your letter, BellSouth has the right to audit new EELs
converted from special access as well as converted EELs. BellSouth has made every
effort not only to comply with the provisions ofNewSouth's Interconnection Agreement
regarding audits, but also to comply with all the FCC's rules regarding audits, even
though the parties did not incorporate all such requirements into the Interconnection
Agreement. In addition, BellSouth has offered to NevrSouth conditions and restrictions
above and beyond any found in the Agreement or the FCC rules, such as the 20%
threshold for requiring reimbursement of the audit cost. Contrary to your assertion that
NewSouth's acceptance of the 20% threshold is a good faith gesture on NewSouth's part,
it is actually a good faith gesture of BellSouth's. We were hoping that NewSouth would
act in good faith as well, but apparently that is not the case.

As for your specific complaints regarding the audit, first, the FCC's safe harbors apply to
all EELs, although much of the discussion took place in the context ofconversions. The
FCC was concerned that "...permitting the use o fcombinations ofunbundled network
elements in lieu of special access services could cause substantial market dislocations..."
(paragraph 7 the Supplemental Order Clarification). Paragraph 8 goes on to state that the
FCC defined the safe harbors so that, "until we resolve the issues in the Fourth FNPRM,
IXCs may not substitute an incumbent LEC's unbundled loop-transport combinations for
'special access services unless they provide a significant amount of local exchange
service, in addition to exchange access service, to a particular customer." A UNE
combination could be used to substitute for special access services whether or not it is
ordered as new or is converted.
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NewSouth
July 17, 2002
Page 2 of 3

Regardless, the Interconnection Agreement clearly applies the Supplemental Order
Clarification to new EELs. Section 4.2.2 of Attachment 2, which discusses new EELs,
says,

Subject to Section 4.2.3 below, BellSouth will provide access to the EEL in the
combinations set forth in 4.3 following. This offering is intended to provide
connectivity from an end user's location through that end user's SWC to
NewSouth's POP serving wire center. The circuit must be used for the purpose of
provisioning telecommunications services, including telephone exchange services,
to NewSouth's end-user customers. Except as providedfor in paragraph 22 of the
FCC s Suppletttental Order Clari/ication, released Juiie 2, 2000, in CC Docket
No. 96-98 ("June 2, 2000 Order"), the EEL will be connected to NewSouth's
facilities in NewSouth's collocation space at the POP SWC. NewSouth may
purchase BellSouth's access facilities between NewSouth's POP and NewSouth's
collocation space at the POP SWC.
(emphasis added)

If the FCC's Order did not apply to new EELs, there would be no need to carve out an
exception for option 3 of the safe harbors.

Second, as you are aware, the parties agreed in the discussions surrounding the
Confidential Settlement Agreement that the standalone loops converted pursuant to that
Agreement would be subject to the safe harbors. BellSouth agreed to NewSouth's
proposed language on that subject in an effort to bring closure to the complaint. In that
same spirit of compromise, BellSouth will drop the converted standalone loops from the
audit and would appreciate NewSouth reciprocating with some substantive compromise

In my June 6 letter, I asked that you contact me regarding any additional questions
NewSouth had after I,had addressed the issues you had raised in your May 23 letter. In
the absence ofany information from NewSouth to indicate what concerns might remain
regarding those issues, BellSouth could only assume that NewSouth had no concern and
was agreeable to the audit.

Your assertion that the issue ofwhether or not BellSouth is conducting "routine" audits is
an open matter before the FCC is incorrect. The FCC is seeking comment on Nuvox's
Petition for a Declaratory Ruling, but that Petition does not even ask the FCC to find that
BellSouth is conducting routine audits. To the extent that it addresses this issue at all, it
requests that the FCC specifically require an auditing carrier to notify the carrier to be
audited of"a specific, bona fide and legitimately related concern regarding the requesting
CLEC's conforming witlt local usage criteria" at the time notification for an audit is
pmvided. BellSouth has done so with NewSouth.

Your letter asks for substantiation ofBellSouth's concerns. First, BellSouth has had
issues with NewSouth in the past regarding its ability to appropriately jurisdictionalize
traGic it sends to BellSouth. In light of those past difficulties, it is more than reasonable
to question NewSouth's self certification of the amount of local traffic on the circuits in
question. Second, traffic studies show that NewSouth's traffic in several states is largely
non-local. In South Carolina, 75% ofall NewSouth's tratTic is local; in Louisiana, only
66% ofNewSouth's and 0% of Universal Communications'rafiic is local; in North
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NewSouih
July 17, 2002
Page 3 of 3

Carolina, just 45% is local-, and in Tennessee, only 38% of all NewSouth's traffic is local
Yet, NewSouth is claiming that, on these circuits, the traffic mix is substantially different
than the statewide average, This is particularly a cause for concern for circuits that were
certified under the fourth option negotiated into NewSouth's Interconnection Agreement,
which requires that 75% of all the traffic on a circuit is local. There are currently 68 such
circuits in Norlh Carolina, 86 in South Carolina, and 106 in Tennessee. It is reasonable
and efficient to audit the circuits even in those states where this does not appear to be the
case while the auditor is available and on-site. In addition, your a'greement is a nine-
state, regional agreement. It does not require that the audits be conducted on a state-by-
state basis, nor do the FCC rules contain such a requirement.

Your claim that the independence of the specific auditor BellSouth has is an open matter
before the FCC is also incorrect. The Nuvox Petition asks that the FCC institute new
rules regarding the information to be provided regarding the auditor at the time notice of
the audit is given. The fact that the FCC is considering Nuvox's request has no bearing
on the rules in place today, which do not require the parties to agree to the auditor.
BellSouth has complied with the FCC's Supplemental Order Clarification and has hired
an independent auditor. If, based on the results of the audit, NewSouth suspects some
impropriety on the part of the auditor, it may dispute the auditor's findings and may
assert and attempt to prove that the auditor is not independent. At this point, there is no
legitimate basis for objecting to ACA. IfNewSouth seriously considers prior
employment at an ILEC to automatically establish bias against CLECs, then perhaps 'it

should more carefully examine its own staff.

I sincerely'hope that our companies can amicably resolve any issues that remain within
the next few days, or at least agree that any potential differences are more properly
addressed after the audit in the even that they become an issue. In the event that
NewSouth does not begin to cooperate with the audit as required by the Interconnection
Agreement, BellSouth will have no choice but to interpret it as a material breach of
contract and will be forced to take the appropriate steps. Ifyou have any questions
regarding the audit, please contact Shelley WaIIs at (404) 927-7511.

Sincerely,

Jerry D. Hendrix
Assistant Vice President

cc: Larry Fowler, ACA (via electronic mail)
Sr. Vice President ofNetwork Planning &. Provisioning, NewSouth (via U.S. mail)
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~~~~~ NKSouth~~ communications

August 7, 2002

Sent Via Electronic and US Mail

Mr. Jerry Hendrix
BcllSouth Interconnection Services
675 West Peachuee St., NE
Room 34S91
Atlanta, GA 30375

Dear Jerry:

This letter is in response to your July 17, 2002 letter.
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Please allow me to start by pointing out your own confusion as BellSouth tries to segue
newly minted and unlaw ful policy of trying to impose use restrictions on ncw EELs in
to those converted from special access. You open your letter with: "Contrary to the as/
made in your letter, BellSouth has the right to audit new EELs converted from special a
well as converted EELs." We agree that BellSouth has a limited right to audit EELs co
from special access. To avoid confusion, ho~ever, we do not refer to them as "new EE
reserve that moniker for new combinations made available pursuant to various state co
orders and not on account of FCC Rule 315(b) and thc temporary use restrictions appe
conversions from special access that the FCC adopted in the Supplemental Orde~ and
Suppletnental Order Clarification,

Next, you assert that BellSouth has offered "conditions and restrictions above and beyo
found in the Agreement and the FCC rules." We agree with this assertion, and therein
ofyour problem.. While we have come to an agreement on the 20% noncompliance thr
requuing reimbursement of audit expenses, we simply do not agree to BellSouth's a
"above and beyond" the limited audit rights afforded to it under the Suppletnental 0
Clarification and the Agreement.

Closing out my response to your first pata~h, ailotv mc to note that I do not take yoL
accusation that NcwSouth has not acted in "good faith" lightly NcwSouth certainly
good faith. Indeed, we have expended far too many resources simply exchanging lett
you on dns matter. Nevertheless, tvc are committed to investing in thc business relatt
have with BellSouth and will continue to express a preference for dialogue and comp
rhetortc and litigation Nevertheless, I do note that by your own admission, BellSouth
attempted to go "above and beyond" its limited right to audit and, ifanything in our co
discourse on this issue. could be considered to be in bad faith, that surely would be it.
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t tcwSooth Communtcctioot
Two North Main Sttcct
Cttccavillc. SC 29601
www.ncwsouttccom
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Moving to the more substantive assertions made in your letter, lct me state plainly that yb
assertion that "the FCC's safe harbors apply to all EELs" is vxong. Indeed, the FCC de

address ncw combinations in its UNE Remand, Supplemental Order, and Supplemental
Clarification. Thus, the temporary use restrictions adopted in the latter two orders appl
to special access-to-BEL conversions. Moreover, neither those restrictions nor any asp
them apply to stand-alone UNEs. BellSouth's attempt to extend the FCC-imposed use
restrictions is unlawful, as FCC rules strictly prohibit an ILEC I'rom imposing any use
restrictions.

nguagc

ent but
erslolls

of the
the
c cess

I also object to your proposed misinterpretation of the interconnection agreement, Thc p
you reference was added because BellSouth sought to add a collocation requirement as i
condition for EEL availability, in general. NcivSouth agreed to the collocation requiren
wanted to preserve the option ofusing safe harbor number three, which, for certain con~
from special access to EELs, does not require collocation. The language of Section 4.2
Attachment 2, clearly reflects that this is the case. In short, the reference to paragraph
Supplemental Order Clartftcanon serves simply to indicate that there is an exception to
collocation condition that Nev, South graciously agreed to. The exception is for special fcircuits converted to EELs under safe harbor option three.

tk1.2Notably, the Agreement does incorporate the. FCC's safe harbors in Section 4.5.1. and 4.
which addresses special access service conversions to UNE combinations. New EELs
addressed in Sections 4.2.3 and 4.2.4 and arc clearly not subj ect to any use restrictions,

se
U?fE loops,

Now, with respect to special access converted stand alone UNE loops pursuant to the
Confidential Settlement Agreement, we clearly disagree. UiiE loops are not subject to p
restrictions. Nevertheless, since you have dropped your request to audit stand alone
we need not spill more ink on it at this time.

As you know, NewSouth agrees with numerous other CLECs'osition that the msh of
requests issued by BellSouth constitute a deviation from the limited audit rights grantc
BellSouth by the FCC. Notably, the stxeam ofaudit requests seemed to come ta a halt
NuYox filed its Petition. While I do not believe this vtas a mere coincidence, I will w
FCC to decide.

udit
0

nly after
for the

outhhas

m

those
Clllis

ral states
ed by

eve that
ut thc

With respect to yom'tated concern that triggered your audit requests, I note that ifBe
concerns with Newgouth's jurisdictionalization of traffic, we should identify and add
concerns separately, as such jurisdictional reporting has no bearing on the individual
BellSouth sccks to audit here. Now with respect to the traKc studies you mention, it s
me that in all cases, your studies confirm that NewSouth's traffic includes a significant
of local traffic in each state you discuss. Your assertion that NewSouth's traffic in sev
is "largely non-local" has nothing to do with thc "significant local use" restrictions im
the FCC ou conversions of special access to EELs. Nevertheless, if you continue to be
your uaffic studies arc probative o f compliance, perhaps you can pmvide more detail
studies (was it limited to converted BELs?, vvhat was the thncfiame dunng which it wa~
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conducted?) and additional explanation regarding wby you believe that they are relevant and
trigger a concern regardingcompliance in each state for which you have requested an autlit
{NcwSouth will not pcnnit BellSouth to proceed with an audit in any state where it does not have
a legitimate conccm regarding compliance).

Regarding thc independent status of the auditor selected by BellSouth, again, we disagrere. ACA
does not meet the AICPA standards and cannot reasonably be deemed "independent". Neither
the NuVox Petition nor NevrSouth's Comments and Reply Comments in support of it contain an
assertion that any ILEC employment establishes bias, as you disingenuously suggest. Your gross
misrepresentation of the NuVox Petition in this regard, simply underscores that BellSoulh has no
legitimate basis for asserting that ACA — an ILEC consulting shop comprised ofprincip1es who
have had prior careers with ILECs and now rely on a nearly all ILEC client base and wlio pitch
their ability to generate revenues for ILECs via audits — is independent, BellSouth cau dnd
should choose an independent auditor, as required by the Suppiernenral Order Clarijicaiion

As always, NcwSouth v'ould prefer an amicable resolution ofdisputes between the parties
However, we remain far apart on core issues that may best be settled by the FCC. In thS
meantime, NcwSouth invites Beilgouth to take "appropriate steps" to bring its audit reqbest into
compliance vrith the limitations established by the FCC. Please call or write, ifyou vrould like to
disruss those steps with NewSouth.

(ararat Affairs

er, BcllSouth (Electronic 4(ailj
r, NewSouth (Electron(c Mai(I
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BEFORE THE
PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

In the Matter of BellSouth Telecommunications, Inc.,
Petitioner

NewSouth Communications Corp.,
Respondent

)
)
)
) Docket 2004-0063-C

)
)
)

AFFIDAVIT OF JAKE E. JENNINGS ON BEHALF OF NEVVSOUTH
COMMUNICATIONS CORP.

I, Jake B. Jennings, of lawful age, hereby declare and state the following under penalty of

pexjuxy of law:

1. I sm cuxxently Senior Vice President of Regulatory Affaixs snd Carrier

Relations of NewSouth Communications Corp. ('74'ewSouth") and have been employed

by the company since October of 2000. In my capacity as Senior Vice President I have

had au integral role in preparing, developing, and implementing NewSouth's business

plan, negotiating and implementing interconnection agreements with incumbents, aud

managing iutercarrier relations, I am familiar with the disputes between NewSouth and

BellSouth Telecommunications, Iuc. ("BellSouth") detailed in this Complaint.

2. NewSouth is a Delaware corporation with its principal plare of business at

Two North Main Street, Greenville, South Carolina, 29601, (864) 672-5877.

3. Newgouth is an integrated sexvice provider offering local and long

distance voice and data services primarily to small and mid-sized businesses throughout

BellSouth's service texritoxy in the Southeast, specifically Alabama, Georgia, Florida,

Kentucky, Louisiana, Mississippi, North Carolina, South Carolina, aud Tennessee.
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NewSouth's service offering to customers includes the provision of local services to its

customers. NewSouth is thus in the business of providing local service. NewSoutb

provides these services via a high-speed network consisting of the following main

elements: (1) self-deployed voice sad data switches; (2) multiplexing and related

equipmeat located in 80 collocation arrangements; (3) back office billing and customer

care platfoans; (4) electronic operstioa support system bonding; and (5) leased

intercity/interLATA fiber backbone. NewSouth connects this network to customers

through BellSouth (and other incumbent LEC facilities), specifically using: (1) BellSouth

facilities between a NewSoutb collocation site and the customer's premises either in, the

form of unbundled DS1 loops and/or EELs or special access; and (2) transport from the

collocation site to a NewSouth switch utiliziag backhaul facilities oa, incumbent LEC

non-UNE facilities or alternative third-party providers where available.

4. I am submitting this affidavit in response to the allegations that form the

basis ofBellSouth's audit claim

5. BellSouth has never demonstrated any concern justifying figbt the audit of

enhanced extended loops ("EELs") obtaiaed by NewSouth. BellSouth proffers two bases

for its alleged "concern" that NewSouth's EELs are not in compliance with eligibility

criteria, First, BellSouth claims that it "has previously bad issues with NewSouth

regarding NewSouth's iaability to appropriately jurisdictioaalize traffic it sends to

BellSoutb." BellSouth Complaint tI 45. Iu its June 6, 2002 letter (NewSouth Answer,

Exh. G), B ellSouth states that its "records indicate that NewSoutb has misreported its

PIU/PLU factors in the past." June 6, 2002 BellSouth Letter at 1, Exh. G.
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6. Second, BellSouth claims that certain unidentified traffic studies "show

that the traftxc NewSouth passes to BellSouth in several states is largely non-local."

BellSouth Complaint $ 45, BellSouth's July 17, 2002 letter states that "[i]n South

Carolina, 75% of all NewSouth's traf6c is local; in Louisiana„only 66% of NewSouth's

and 0% o f Universal Communications'raffic is local; in North C arolina, j ust 45% is

local; snd in Tennessee, only 38% of all NewSouth's traffic is local." July 17, 2002

BellSouth Letter at 2-3, Exh. J; see also Hendrix Affidavit 5 12, BellSouth Complaint,

Exh. E. BellSouth argues that this demonstrates a concern because NewSouth allegedly

certified that "the traffic mix on [the EEL] circuits is substantially different than the

traffic studies would suggest." See, e.g., BellSouth Complaint $ 45.

7. BellSouth's purported evidence is wxong factually snd in what it purports

to show.

8. BelISouth has failed to provide any detail to support its conclusory

allegation that NewSouth has in the past had sn "inability to appropriately

juxisdictionalize traffic." BellSouth Complaint $ 45. NewSouth thus does not know the

basis of BellSouth's allegation. BellSouth has provided NewSouth no information

xegsxding when the alleged misreporting is supposed to have occurred or what traffic wss

involved. BellSouth nowhere alleges that this purported inability to jurisdictionslize

traffic is related in any way to traffic carried ovex EELs cixcuits, NewSouth is simply at a

loss to understand the basis of this allegation.

9. NewSouth in fact is aware of only one instance in which any issue arose

with respect to the jurisdictional factors it provides to BellSouth. In early 2002,
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NewSouth began providing percent local usage ("PLU'g snd related factors to BellSouth

based on the formulas and guidance provided by BellSouth. Following the submission of

the PLU factor report fox the first quarter of 2002, NewSouth itself noticed that it may

have niisapplied BellSouth's formulas. NewSouth then contacted BellSouth to obtain

further understanding of BellSouth's formulas. Based on discussion with BellSouth, it

tumed out that NewSouth had actually underreported the amount of local traffic.

NewSouth self-corrected the factors in the following quarter. NewSouth has filed

quarterly PLU reports since then without any questions being raised,

10. BellSouth has also refused to provide NewSouth sny information on the

traffic studies that it claims demonstrate a concern, despite NcwSouth's request. For

example, in my letter of August 7, 2002 to Mr. Hendrix, I pointed out that there was no

indication that t'e traffic studies were limited to converted BBLs„when the tra6ic studies

took place, or where and how the studies were performed. See August 7, 2002 NewSouth

Letter at 2-3, Bxh. K. Moreover, BellSouth does not indicate how it measured local

trtdtic in those studies. For puxposes of NewSouth's compliance with the BBLs

eligibility requirement of significsnt local usage, "local" is defined as calls that originate

and terminate in the LATA. This is because the Supplementa! Order Cfartftcation'efines

local with reference to how that term is defined in the paxties'nterconnection

agreements, and the parties'greement here defines local as intraLATA calls. There

In the Matter ofImplementation ofthe Local Competition Provisions of the
Telecommunications Act of1996, CC Docket No. 96-98, Supplementa! Order Clarijication, 15
FCC Rcd 9587 (2000) ("Supplemental Order Clarification"), agd sub noni. Compel v, FCC,
309 F.3d 3 (D.C. Cir. 2002),

Supplemental Order Clarification n.64 ("Traffic is local if it is defined as such in a
requesting caxrier's state-approved local exchange tariff stid/cr it is subject to a reciprocal
compensation arrangement between the requesting carrier and incumbent LEC.").
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is no indication, that BellSouth's traffic studies on which BellSouth based its allegation

that NewSouth's traffic was "largely nou-local" properly defined local as intraLATA

calls as required by the Supplemental Order Clarification snd the parties'greement.

11. Even if the levels of local traffic ostensibly found in BellSouth's traffic

studies are accurate, which is impossible to verify since BellSouth will not provide the

underlying data, the traffic studies could not possibly form the basis for a legitimate

concern that NewSouth's EELs are not in compliance with the applicable eligibility

criteria As noted at Paragraph 45 of NewSouth's Answer„ the eligibility criteria

applicable to all the circuits at issue require only that at least ten percent of the traffic

over the circuits be local — or in this case intraLATA. See NewSouth Answer $ 45. This

is because all of the circuits at issue were converted pursuant to Option 2 of the

Supplemental Order Ciarijication. For DS1 circuits, which is the type of circuit

NewSoutb orders fiom BellSouth, Option 2 requires that "at least 50 percent of the

activated channels on the loop portion of the loop-transport combination have at least 5

percent local voice traffic individually, and the entire loop facility has at least 10 percent

local voice traffic." Suppieniental Order Clarification $ 22 (footnote references omitted).

As a practical matter, foz the channelized DS1 circuits utilized by NewSouth, compliance

with the Option 2 criteria only requires that ten percent of the traffic over the DS1 loop

be local.

Section 5.1.1, Agreement, Ait. 3 ("For reciprocal compensation between the Parties
pursuant to this Attachment, Local Traffic is defmed as any telephone call that is originated by an
end user of one Party snd terminated to an end user of ibe other Party within a given LATA on
that other Party' network, except for those calls that are origmsied or temdnated through
switched access arrangements."),found at
hiip://cpr.bellsouth.corn/elec/docs/all states/80058b9a.pdf.
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12, The purported levels of local traffic cited by BellSouth show perrentages

of local traffic orders of magnitude above that which is required by the applicable

eligibility standard. ln North Carolina, for example, BellSouth's traffic studies purport to

show that 45 percent of NewSouth traffic is local, more than four times the amount of

local trafRc required by the applicable eligibility criteria. See, e.g., Hendrix Affidavit g

12, BellSouth Complaint, Exh. E. BellSouth's traffic studies are e ven higher in other

states, for example, 75 percent in South Carolina and 66 percent in Louisiana. See, e.g.,

Hendrix Affidavit $ 12, BellSouth Complaint, Exh. E. The results of these alleged

studies, even if accurate, actually show a substantial amount of local traffic, and are

diametrically at odds with BellSouth's facially false assertion that these studies show that

traffic "is largely non-local." See, e,g., BellSouth Complaint g 45. At any rate "largely

non-local," is uot the applicable standard — ten percent local usage is the applicable

standard.

13. Only in one instance do BellSouth's alleged traffic studies purport to show

less than ten percent local traffic. BellSouth claims that "0% of Universal

Communications'raffic is local" in Louisiana. See, e.g,, Hendrix Affidavit g 12,

BellSouth Complaint, Exh. E. BellSouth, however, fails to identify Universal
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Communications or explain why its traKc is at all relevant.

14. This concludes my affidavit.

Affirmed to before me this
'1+~day ofApril, 2004

My Commission Expires July 8, 2QQ8
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CERTIFICATE OF SERVICE

1 hereby certify that I have this day served a copy of the foregoing NEWSOUTH

COMMUNICATIONS CORP.'S ("NEWSOUTH'S") ANSWER AND OPPOSITION TO

BELLSOUTH TEI ECOMMUNICATION, INC.'S COMPLAINT AND REQUEST FOR

SUMMARY DISPOSITION AGAINST NEWSOUTH COMMUNICATIONS CORP. by

depositing a copy of the same in the United States Mail, postage prepaid, in an envelope properly

addressed as follows:

Patrick W. Turner, Esq.
BellSouth Telecommunications, Inc.
1600 Williams Street, Suite 5200
Columbia, South Carolina 29201
(803) 401-2900
atrick.turner bellsouth.com

This 7'" day of April, 2004.

WDC 347850v5


